United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





APPELLANT’S BRIEF AND APPENDIX 


IN THE 


J 

United States Court of Appeals 

for the District of Coilumbia 


January Term, 1944 



No. S65 


MARTHA LEE WORRELL HOLTSiC 
her husband and next friend, Frank 

Appellant 

vs. 

EUNICE MERCER and THOMAS II. MERCER, 

Appellees 


"LAW, a Minor* by 
Warren Holtsclaw, 


APPEAL PROM THE DISTRICT COURT OF 


THE UNITED STATES 


FOR THE DISTRICT OF COLUMBIA 


Maxwell A. Osteow 
Maurice Friedman 
Munsev Buildi 
Washington, I|). C. 

Attorneys for 


Appellant 


BATAVIA TIMES. LAW PRINTERS, 
BATAVIA, N. V. 

:MARLCS W WARDEN. WASHINGTON RCPRCSE 
TOWER BUILDING 


I 








SUBJECT INDEX. 


Page 

Jurisdictional Statement . 1 

Statement of Case. 2 

Statement of Points . 9 

Summary of Argument . 10 

Argument . 12 

I. 

Petitioner is the natural mother and guardian 
and the only person entitled to the custody of the 
child. 12 

II. 

The so-called custody agreement is void and un¬ 
enforceable and lends no color to respondents’ un¬ 
lawful detention of petitioner’s child. 14 

III. 

The alleged consent to custody agreement creat¬ 
ed no binding obligations and is revocable. 19 

IV. 

The Lower Court erred in concluding that peti¬ 
tioner voluntarily gave up her child. Respondents 
obtained custodv bv acts amounting to duress .... 23 

V. 

The Lower Court erred in obtaining evidence 
absent the record. The custody of the child should 

be restored to petitioner . 24 

Conclusion . 26 












II. 

Cases Cited. 

Page 

Adriaans v. Dill, .‘>7 App. I). C. 59, 74 .11, 22 

Armstrong v. Price, 292 S. W. 447, Mo. App. 15 

Bassett v. Amer. Bap. Pub. Soc., 215 Mich. 126, 183 

X. IV. 747 ... 15 

Beall v. Bibb, 19 App. D. C. 311. 17 

Bushee v. Beese, 125 S. 0. 12, 118 S. E. 185. 17 

Bryan v. Lyon, 104 Ind. 227 .10,13 

Carter v. Kubler, 88 L. Ed. Adv. Ops. 13, 15, decided 

November 8, 1943 ...12, 25 

("lark v. Clark, 122 Md. 114. 15 

Copeland v. State, 60 Ind. 394 ...10,13 

Ex Parte Smith, 118 Wash. 1 . 17 

Fowler v. Bright, 4 F. Supp. 565 ...10,18 

Gannon v. Manning, 42 App. D. C. 206 . 22 

Harper v. Tipple, 21 Ariz., 41, 44,184 P. 1005 .10,16 

In Uc Adoption of a Minor, 74 App. D. C. 50, 120 F. 

2nd 720 ... 22 

In re Book’s Estate, 297 Pa. 543,147 A. 608 . 15 

In re Nelms, 279 P. 748 .11,20 

Lee v. Back, 30 Ind. 148.10,13 

People ex rcl. Brumager v. Johnson, 209 Ill. App. 324.. 24 

Sardo v. Villapiano, 65 App. 1). C. 121, 81 F. (2nd) 255 17 

State v. Ballinger, 88 Fla. 123, 101 S. 282 . 16 

State v. Cline, 91 Fla. 300,107 S. 446 . 17 

State ex rel. Platzer v. Beardsley, 183 N. W. 956 .11,19 

Ziegel v. Hutchinson, 91 N. J. Eq. 325,109 A. 300 _10,17 

i Statutes, Rules of Court and Miscellaneous. 

I). C. Code, 1940 Edition: 

Title 16, Chapter 8, Section 808, page 404 .2,12 

Title 16, Section 202 ... 19 

























III. 


Page 

Title 17, Section 101, page 421. 2 

Title 21, Section 101.10,12 

Restatement of Law of Contracts, Section 407, page 

954 .11,24 

Restatement of the Law of Contracts, Section 583 

(1) . 10,14 

Williston on Contracts, Revised Edition—1938, Volume 

6, Section 1744-A, page 4938 .10,14,15 

Church on Habeas Corpus, Section 454, pages 589- 

590 .10,17 

Bailey on Habeas Corpus, Vol. 1, page 585 . 25 












IN THE 


United States Court of Appeals 

fob the District of Columbia. 


January Term, 1944 


No. 8656 


MARTHA LEE WORRELL HOLTSCLAW, a Minor, by 
her husband and next friend, Frank Warren Holtsclaw, 

Appellant 

vs. 

EUNICE MERCER and THOMAS H. MERCER, 

Appellees 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


Jurisdictional Statement. 

This appeal is from a final judgment entered September 
25,1943 (App. 14), dismissing appellant’s petition for writ 
of habeas corpus (App. 1-3) which had been instituted by 
the natural mother, a minor and the petitioner in the lower 
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court, to regain the custody of her infant daughter from 
the appellees, respondents below, who are not related to 
appellant or her child either by blood or marriage. Appel¬ 
lant’s child was born out of wedlock, and respondents had 
come into physical custody of the child when appellant was 
but 16 years of age in 1939, under color of an instrument 
purporting to relinquish appellant’s rights, as natural moth¬ 
er, to her child in favor of respondents (App. 36). 

The jurisdiction of the lower court was based on Title 16, 
Chapter 8, Section SOS, D. C. Code 1940 Edition (Page 404). 

The jurisdiction of this Court to review the judgment of 
the lower court is based on Title 17, Section 101, D. C. Code 
1940 Edition (Page 421). ! 

Statement of Case. 

The parties occupy the same position here as they did in 
the court below and will, for convenience, be referred to as 
petitioner and respondents, respectively. 

Petitioner was born in Virginia on June 5, 1923. She 
ha^. lived with her parents in Colonial Beach, Virginia, un¬ 
til she was about 15 years of age, and then came to the Dis¬ 
trict. At the age of 16 she was seduced. Through the 
good offices of the Travelers Aid Society petitioner was 
placed in the Florence Crittenton Home where she gave 
birth to the child in question, Margaret Ann Worrell, on 
August 16, 1939 (App. 15). Petitioner and her baby re¬ 
mained at the Home until December 7, 1939 (App. 15, 21); 
while there she had been a good patient, had a good record 
in each of the departments of the Home, had been very co¬ 
operative and was very fond of her baby, according to the 
records and the testimony of the Director of the Home (App. 
20 ). 
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Miss Rogers, Director of the Social Service Department 
of the Home, testified that the policy of the Florence Crit- 
tenton Home was two-fold: first, if the mother wanted to 
keep the child the Home encouraged and tried to have her 
do so, and also tried to find work for the mother; and, sec¬ 
ond, if the mother wanted to have her child adopted the 
Home took steps to effect such an adoption (App. 20-21). 

One of the respondents, Mrs. Mercer, learned about the 
petitioner’s misfortune through a Mrs. Grosskirk, a friend 
of Mrs. Mercer (App. 23). Mrs. Grosskirk did not testify 
nor was she called as a witness for respondents. Mrs. Mer¬ 
cer went to see Mi's. Church, a sister of petitioner, in No¬ 
vember, 1939, and called on her everv dav for several davs 
to discuss the possibility of adopting petitioner’s baby. Re¬ 
spondent was told by Mrs. Cluirch that petitioner would not 
let anyone have the child. Respondent finally stated that 
she would like to have petitioner and her baby live with re¬ 
spondents, and petitioner would be paid and could work for 
respondent in return (App. 19). At Mrs. Mercer’s re¬ 
quest petitioner’s sister took her to the Home and there, 
for the first time, was introduced to petitioner. Mrs. Mer¬ 
cer at once asked petitioner to allow respondents to adopt 
petitioner’s baby, and petitioner refused to consider such 
a step, according to the testimony of petitioner, respondent 
Mrs. Mercer, and petitioner's sister Mrs. Church (App. 15, 
19, 24). 

Respondent, Mrs. Mercer, herself testified that petitioner 
“Martha had said if would ho necessary for her case work¬ 
er , Miss Ray , to pass upon the situation” (App. 24). Mrs. 
Mercer then offered to give petitioner and the baby a home 
with respondents, with petitioner assisting respondent in 
house work, for which respondent would pay petitioner $4.00 
per week. This arrangement was agreeable to petitioner, 
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and was understood to be the arrangement by petitioner, by 
the Florence Crittenton Home, by the Travelers Aid So¬ 
ciety (App. 15), by petitioner’s sister Mrs. Church (App. 
19), was so recorded in the official records of the Home 
(App. 22), and was admitted to be the arrangement by re¬ 
spondent Mrs. Mercer (App. 24). Pursuant to that ar¬ 
rangement petitioner and her baby were taken from the 
Home to the home of respondents by the latter on December 
7, 1939 (App. 15, 21, 22). Petitioner and her child occu¬ 
pied respondents’ bedroom for a short while, during which 
time the Mercers continuously asked petitioner to let them 
have the child, which petitioner refused to do (App. 15, 25). 

On numerous occasions Mrs. Mercer threatened to send 
petitioner to a reform school and to place the baby in an 
orphanage unless petitioner agreed to respondent’s de¬ 
mands for the baby, and by the same method compelled pe¬ 
titioner to refrain from divulging these matters to Miss 
Ray of the Travelers Aid Society, because of petitioner’s 
fear that Mrs. Mercer would carry out these threats (App. 
16, 17). The respondent, Mrs. Mercer, denied this testi¬ 
mony (App. 28), although she, Mrs. Mercer, admitted on 
cross-examination that petitioner had advised respondent 
that the Home did not believe in giving away babies to 
adopt; and that she, Mrs. Mercer, had told petitioner not to 
say anything to Miss Ray about adopting the child, but sim- 
ply to tell Miss Ray that respondent would take petitioner 
and child and pay petitioner $4.00 per week (App. 28). 

A few days before December 12, 1939, (and while peti¬ 
tioner was stedfastlv refusing respondents’ demands to give 
up her child to them, according to testimony of both peti¬ 
tioner and respondent (App. 15, 25), one of the respond¬ 
ents, Mr. Mercer, went to see Mr. James P. Farmer, an at¬ 
torney and notary public, about preparing papers to be 
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executed for the purpose of having petitioner give up her 
child to respondents, and arranged for an appointment for 
December 12, 1035) (App. 23). In the evening of the latter 
date the Mercers took petitioner to Mr. Farmer’s office 
where he prepared a typewritten paper which respondents 
both signed, but which petitioner refused to sign, upon 
learning that it was some sort of agreement purporting to 
give up her child to respondents, burst into tears and left 
the office (App. 15, 1(5, 23, 26, 29, 30). On the very next day, 
while petitioner was breast-feeding the baby, Mrs. Mercer 
took the child, from petitioner on the pretext that it would 
be best to wean the baby on a bottle rather than the moth¬ 
er's milk , and anyway the baby would become too attached 
to petitioner if the latter continued to feed her (App. 16, 
28). 


Either before or after the first visit to Mr. Farmer's of¬ 


fice, when petitioner had refused to sign the agreement giv¬ 
ing up her child to respondents, the Mercers drove peti¬ 
tioner to the home of petitioner's mother in Colonial Beach, 
Virginia, where petitioner thought she and her baby would 
remain (App. 16, 25, 29). Up to that time petitioner had 
continuously refused to give up the child to respondents and 
advised the latter that she was keeping the child (App. 25). 
There was some conflicting testimony about the condition 
of the home occupied by petitioner’s parents, and whether 
petitioner and her mother had agreed to allow respondents 
to have the baby; respondents contending that petitioner 
agreed because she was persuaded that her mother’s home 
did not provide proper living conditions for her and the 
baby (App. 25-26); petitioner and her mother contending 
that petitioner dreaded the gossip which would result from 
her living in such a small community with her baby (App. 
16, 18). At any rate petitioner, her baby, and respondents 
all returned to Washington the same day, and about a week 



later petitioner and her baby were moved to the basement 
of respondent's home, which they occupied with the family 
dog (App. 16). 

Finally, on December 27, 1939, petitioner yielded to re- 
spohdent’s threats of being sent to a reform school and 
placing the baby in an orphanage, and left the baby with 
the respondents. The Mercers again took petitioner to Mr. 
Farmer's ofrice where she signed the paper writing identi¬ 
fied as Respondents’ Exhibit 1 (App. 36), which petitioner 
did not read but which she understood was a consent to 
leaving the baby with respondents. Petitioner did not un¬ 
derstand the legal consequences of executing this paper and 
only signed it because she was fearful that respondents 
would carry out their threats; she was without guidance 
or advice and did not know her rights (App. 17). Mr. Farm¬ 
er, respondents' attorney and a notary public, recognized 
that petitioner was very young and without doubt a minor; 
that petitioner had no one to counsel her, and that he, Mr. 
Farmer, did not think it necessary that petitioner have an 
attorney or guardian to represent her; that he was paid 
for his services by Mr. Mercer (App. 23, 24). Respondents 
testified that on this occasion Mrs. Mercer had some doubts 
abbut the legality of the transaction in view of petitioner’s 
minority and questioned Mr. Fanner who advised the Mer¬ 
cers “ that a girl old enough to be a mother was old enough 
to give consent to the custody of her child” (App. 27-28, 29- 
30). 

Petitioner then went to live with her sister temporarily. 
She found, employment, and on August 20, 1942, married 
Frank Warren Holtsclaw, of the United States Navy, sta¬ 
tioned at the Washington Navy Yard. Petitioner had re¬ 
vealed her past misfortunes to her husband before their 
marriage. She has devoted herself to her duties as a house- 


wife since her marriage, and occupies a two room and bath 
apartment with her husband. She has visited her child 
many times since leaving the respondents. A few months 
after their marriage petitioner and her husband discussed 
the question of regaining custody of the child, finally decid¬ 
ing to consult their attorney as to their rights in this con¬ 
nection (App. 17-18). 

Petitioner's husband earns about One hundred and thir¬ 
ty-six dollars per month and would be allowed twelve dol¬ 
lars a month for each child member of his family; he has 
seen his wife’s babv on a few occasions; he has become at- 
tached to her, is willing to give the child his name and adopt 
her (App. 20). 

No evidence was introduced tending to show directly or 
indirectly that petitioner was not a fit or proper mother to 
care for and raise her child; the testimony ivas to the con¬ 
trary. 

Respondents live at 151 Rhode Island Avenue, N. E., a 
home containing six rooms and one bath. Respondents and 
petitioner’s child occupy one bedroom; in addition there 
are three roomers, and eight regular boarders; Mrs. Mercer 
does all the cooking, takes care of the house and the child, 
and had a colored maid (App. 28). Mr. Mercer is employed 
by a railroad receiving an average wage of $300.00 per 
month. He sometimes sleeps in the basement; there is a 
studio couch in the dining room which is sometimes used 
(App. 30). 

Respondents produced two neighbors, one roomer, and a 
friend to testify concerning the manner in which respond¬ 
ents treated petitioner’s child (App. 30-33). 

The petition for writ of habeas corpus was filed by peti¬ 
tioner by her next friend and husband on June 1, 1043, 
(App. 1-3); respondents were served personally and filed 
their answer (App. 5-11). 
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Respondents by their sworn answer, state “that they in¬ 
tend to take out adoption proceedings for the full legal cus¬ 
tody of the said minor child and have omitted such action 
to date since they labored under the impression and had 
also received advice that the written consent of the mother 
was adequate for their custody of the said minor child” 
(App. 9), but respondent Mrs. Mercer testified that she had 
taken steps for adoption of the child, had consulted some¬ 
one; that she was uncertain where she and her husband 
would live and, having decided to remain in the District 
with the advent of the war, respondents had neglected to in¬ 
stitute adoption proceedings (App. 2S). 

After a hearing the lower court entered a Memorandum 
opinion (App. 11-12) and held: Aside from the legality of 
a surrender of a child by its parent, the right to reclaim or 
detain a child depends upon the welfare of the child, which 
is paramount to the rights of parents; that petitioner had 
renounced, in writing, any further claim to the custody of 
her child, has contributed nothing towards its support, and 
if petitioner had been possessed of any real mother love 
shd would have made some effort to support the child; that 
petitioner voluntarily gave up the child to respondents, had 
abandoned all interest in and forfeited her rights to re¬ 
claim the child; that actual transfer of custody to a partic¬ 
ular person is persuasive reason for denial of revived 
claims of parents; that the best interests of the child will 
be served by permitting respondents to retain custody; that 
the court is advised by Mr. Wilson of the Family Allowance 
Unit of the Navy Department that, under the present law, 
petitioner's husband will not be given an additional allow¬ 
ance for the child and should the stepfather be sent over¬ 
seas petitioner and child would be dependent on whatever 
the stepfather chose to send them, since they are not in- 
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eluded in the group receiving government allotments: and 
that the writ should therefore be dismissed. 

It should he voted here Unit the Mr. Wilson referred to in 
the lower court 's memorandum opinion u as not called in as 
a witness by either party; he did not appear in open court; 
he was neither examined nor cross-examined by counsel for 
either side; nor was the fact that he was consulted by the 
court made known to either the parties or respective coun¬ 
sel until after receipt of a copy of said memorandum by 
counsel (App. 35). 

Thereafter the lower court entered its Findings of Facts 
and Conclusions of Law (App. 13-14), which will be discuss¬ 
ed hereinafter; and on September 25, 1943, entered its or¬ 
der dismissing the petition with an exception allowed to pe¬ 
titioners (App. 14). 

Petitioner filed a Notice of Appeal on September 27, 
1943 (Tr. 18), and after an extension of time for filing of the 
record allowed by the lower court (Tr. 21), this Court grant¬ 
ed such an extension (Tr. 43): and the case is here on that 
appeal. 


Statement of Points. 

I. Petitioner is the natural mother and guardian and 
the only person entitled to the custody of the child. 

II. The so-called custody agreement is void and unen¬ 
forceable and lends no color to respondents’ unlawful de¬ 
tention of petitioner’s child. 

III. The alleged consent to custody agreement created 
no binding obligations and is revocable. 

IV. The lower court erred in concluding that petitioner 
voluntarily gave up her child. Respondents obtained cus¬ 
tody by acts amounting to duress. 
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V. The lower court erred in obtaining evidence absent 
the record. The custody of the child should be restored to 
petitioner. 


Summary of Argument. 

1. ! This is a habeas corpus action. The petitioner, being 
the natural mother of the child, is the natural guardian and 
the only person entitled to the custody of her child, by 
virtue of the Code provision of Title 21, Section 101 (1940 
Edition), unless the parent or guardian has been legally 
deprived of the custody of her child (Copeland v. State, 
GO Ind. 394). Petitioner has never been deprived of the 
custody of her child by any legal proceedings (Lee v. Beck, 
30 Ind. 148; Bryan v. Lyon, 104 Ind. 227). 

2. A bargain by a parent entitled to the custody of her 
minor child to transfer custody of said child to another, 
or to relinquish the parents’ claim to custody of the child 
is void and unenforceable for reasons of public policy. The 
authorities appear to be unanimous in support of this 
rule (Restatement of the Law of Contracts, Section 583 
(1); Williston on Contracts, Revised Edition-1938, Volume 
6, Section 1744 A, Page 4938). 

Even in controversies between relatives the courts have, 
in most cases, returned the child to the natural parent 
(Harper v. Tipple, 21 Ariz., 41, 44, 184 P. 1005; Ziegel v. 
Hutchinson, 91 N. J. Eq. 325, 109 A. 300). And it appears 
to be the rule that even though the mother gives away her 
illegitimate child, she does so without forfeiting her right 
to reclaim its custody at her pleasure (Church on Habeas 
Corpus, Section 454, Pages 589-590; Fowler v. Bright, 4 F. 
Supp. 565). Here the respondents are utter and complete 
strangers, being related neither by blood nor marriage. 
They came into physical custody of the petitioner's child 
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under circumstances which no court should condone, and 
there is no authority in law to support the action of the 
lower court. 

3. The so-called consent agreement created no binding 
obligations with respect to custody (State cx rel. Platzer v. 
Beardsley, 183 X. \Y. 956). Xor can an adoption of a child 
be claimed in the absence of proceedings complying- speci¬ 
fically with our Adoption Statute. The specific consent 
in writing to adoption of a child by the natural parent may 
be revoked at any time before a legal adoption has been 
made, and the extinguishment of rights of the natural par¬ 
ent to the custody and control of her child is inviolate and 
not a matter of discretion on the part of the court (In Re 
Nelms, 279 P. 748). At the very least the agreement is 
voidable having been entered into by petitioner as a minor, 
without court approval or sanction, and without benefit 
of counsel or guidance (Adriaans v. Dill, 37 App. D. C. 59, 
74). It is far more important that a minor be afforded 
her right to avoid a so-called contract involving the cus¬ 
tody of her own child than that the principle of avoidance 
be applicable only to cases involving money or property. 

4. The lower court erred in concluding, without any 
basis in fact, that petitioner had voluntarily given up her 
child to respondents and had abandoned all interest in the 
child. Respondents came into possession of the child 
under circumstances amounting to nothing less than du¬ 
ress and fraud, and the action of appellees in this respect 
should not be condoned or sanctioned by this Court (Re¬ 
statement of Law of Contracts, Section 497, Page 954). 

5. The lower court erred in going outside the record 
and consulting a witness who was neither called, sworn, 
cross-examined, nor known to any of the parties until after 
the lower court entered its memorandum, which demon¬ 
strates that this case was not decided on the law pertain- 
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ing tb habeas corpus proceedings and the natural rights 
of a mother, but was decided solely on the question of 
whether the petitioners or respondents could give the in¬ 
fant the most material advantages, contrary to the estab¬ 
lished principles of law in such cases. There is no au¬ 
thority in law conferred on the lower court to conduct its 
own factual inquiry without the knowledge and consent of 
the parties, and the use of evidence obtained in such man¬ 
ner is improper and inconsistent with petitioner’s right 
to a full and fair hearing (Cf. Carter v. Kubler, 88 L. Ed. 
Adv. Ops. 13, 15, decided November 8, 1943). 

ARGUMENT. 

I. 

Petitioner is the natural mother and guardian and the 
only person entitled to the custody of the child. 

Petitioner is the natural guardian of the person of her 
minor child under Title 21, Section 101 of the D. C. Code 
(1940 Ed.) which provides: 

‘‘The father and mother shall be the natural guardi¬ 
ans of the person of their minor children. If either 
dies or is incapable of acting, the natural guardianship 
of the person shall desolve upon the other (Mar. 3, 
1901, 31 Stat. 1369, ch. 854, Sec. 1123).” 

As such natural guardian she is the only person entitled 
to the custodv of the child and was entitled to the relief 
sought in the lower court under the provisions of Title 16, 
Section 808, of the D. C. Code (1940 Ed.) wherein it is 
stated: 

“Any person entitled to the custody of another per¬ 
son, unlawfully confined or detained by a third per¬ 
son, as a parent, guardian, committee, or husband, en- 
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titled to the custody of a minor child, ward, lunatic, 
or wife, upon application to the court or a justice as 
aforesaid, and showing just cause therefor, under 
oath, shall be entitled to a writ of habeas corpus, di¬ 
rected to the person confining or detaining as afore¬ 
said, requiring him forthwith to appear and produce 
before the court or justice the person so detained, and 
the same proceedings shall be had in relation thereto 
as hereinabove authorized, and the court or justice, 
upon hearing the proofs, shall determine which of the 
contesting parties is entitled to the custody of the 
person so detained, and commit the custody of said 
person to the partv legally entitled thereto (Mar. 3, 
1901, 31 !Stat. 1373*, cli. 854, ^1150)." 

There has never been any valid court proceeding depriv¬ 
ing petitioner of her rights under the foregoing provi¬ 


sions of our laws. 


This is not a case of conflicting claims 


between parents. The natural father is not involved in 


this action. It has been held that the mother of an illegiti¬ 
mate child is entitled to its custody unless legally deprived 
thereof (Copeland r. State, 60 Ind. 394), and it seems to be 
well settled that the rights of parents to the custody of 
their children cannot be taken away except by legal pro¬ 
ceedings of which they have notice (Lee r. Back, 30 Ind. 
148; Bryan v. Lyon , 104 Ind. 227). 

Xo proceedings have ever been taken, indeed the peti¬ 
tioner was deprived of her child in December, 1939, with¬ 
out legal proceedings and at a time when she was a minor 
without benefit of guidance or counsel, much less a court 
action wherein she would have been surrounded with every 


legal protection our courts could impose, and more es¬ 
pecially because of her own minority. 

It is clear that petitioner should have been awarded re¬ 
lief in this habeas corpus action as the only person legally 
entitled to the custody of her infant unlawfully detained 
by respondents. 
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II. 


The so-called custody agreement is void and unenforce¬ 
able and lends no color to respondents’ unlawful detention 
of petitioner’s child. 

The lower court found that the petitioner renounced any 
claim to the custody of her child by the paper writing of 
December 27, 1939, (App. 36), and that she voluntarily 
gave up her child to respondents, such consent being evi¬ 
denced by that written agreement (Findings #2, 5, App. 
13). 

This finding or conclusion of the lower court is directly 
contrary to what appears to be a principle unanimously 
accepted by the authorities. Appearing in the Restate¬ 
ment of the Law of Contracts (Section 583 (1) ) is the fol¬ 
lowing : 

"Bargain for Custody of Minor Children. Except as 
stated in subsection (2) a bargain by one entitled to 
the custody of a minor child to transfer the custody 
to another person, or not to reclaim custody already 
transferred of such a child, is illegal unless authorized 
by statute.” 

Again, this principle is affirmed by WUliston on Contracts 
(Vol. 6, Section 1744A, p. 4938, Rev. Ed. 1938) as follows: 

“The sovereign has an interest in a minor child su¬ 
perior even to that of the parent, hence, there is a 
public policy against the custody of such a child be¬ 
coming the subject of a barter. It has been held, 
therefore, in many cases that a bargain by a parent or 
one entitled to the custody of a minor child to trans¬ 
fer the custody to a person other than its parent, or 
a bargain not to reclaim the custody from one not its 
parent, is illegal, unless permitted by a statute provid¬ 
ing for adoption, apprenticeship, or the like, (l) but 
an increasing line of cases sustains the bargain when 
it is to the advantage of the child (2) .” 
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The cases cited under note (2) of the foregoing citation are 
not applicable to the case at bar first, because there is no 
question here about any advantage to the child, except 
that respondents have a greater income than petitioners, 
which appears to be the basis for the lower court's conclu¬ 
sion that respondents can offer more to the child from the 
point of view of physical and cultural care (App. 13), and 

second, because the cases there cited deal with eontrover- 

• 

sies between blood relatives, not between complete stran¬ 
gers, and the courts give special consideration to the fact 
that no attempt is made under the contract to sever the 
parental relation with the child. For instance, in Clark 
v. Clark (122 Md. 114) the mother brought an action to 
enforce a contract between her and the child’s grand¬ 
father who was given the custody in return for his prom¬ 
ise to support and maintain his grandson and provide the 
mother with a weekly allowance while in no way attempt¬ 
ing to interfere with the natural relationship of parent and 
child. Likewise in some cases, recovery is allowed for 
the child’s benelit where he is to have been the beneficiary 
under the will of the party in whose custody he is left by 
the natural parent, as in Bassett v. Amer. Bap. Pub. Sac. 
(215 Mich. 126, 183 X. W. 747); or where the contract is 
by an aunt to support and maintain the child until twenty- 
one, and the guardian seeks to enforce the contract after 
the death of the aunt, as in the case of In re Book's Estate 
(297 Pa. 543, 147 A. 608). 

For our purposes, therefore, we need only look to the 
principle recognized in the cases cited under note (2) of 
WiUiston, supra. One of the most outstanding is that of 
Armstrong v. Price (292 S. W. 447, Mo. App.). There the 
mother was seduced while a minor. The child was given to 
respondent with the mother’s consent. She later married 
and sought the recovery of her child, her husband having 
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knowledge of the facts. The court gave the child back to 
its mother. Essentially, the case is on all fours with this. 

Even in conflicts between relatives the courts have, in 
most cases, returned the child to the natural parent. An 
example is that of Harper r. Tipple (21 Ariz. 41, 44, 184 
P. 1005) which was a contest between the father and na¬ 
tural grandfather over the custody and care of a minor 
child and her estate, where the court says: 

a The case is one of a delicate nature, and it may l>e 
impossible to extricate the parties from the contest 
without disappointment and suffering somewhere, but 
the voice of nature, which declares that the father 
is tlie natural guardian of his minor child, can not be 
Silenced. ‘The law does not fly in the face of nature 
but rather acts in harmonv with it’ Lamar v. Harris, 
117 Ga. 997, 44 S. E. 868.' 

“The conclusion of the trial court must have been 

reached on the tlieorv that the welfare of the child 

% 

\Vould be best promoted by placing her in the custody 
of the grand parents, because of the incompetency of 
the father. It is manifest that the statute vests in the 
appointing court or judge a very large discretion in 
the selection or appointment of a guardian, the para¬ 
mount consideration being the welfare of the child, 
father than the technical legal right of the parents. 
While this is true, yet the court should not invade the 
natural right of the parent to the custody and care 
bf an infant child, except upon a clear showing of 
delinquency on the part of the parent. The breaking 
of the ties that bind father and child to each other can 
never be justified without the most solemn and sub¬ 
stantial reasons, established by plain proof. In any 
form of proceeding the sundering of such ties should 
always be approached by the courts ‘with great cau¬ 
tion and with a deep sense of responsibility.’ ” (The 
action of the lower court reversed and the child award¬ 
ed to its father.) 

In State r. Ballinger (88 Fla. 123,101 S. 282) the mother 
was dead and the contest was between the grandparents 
and the natural father. The child was awarded to the fath- 
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er even though the grandparents were very wealthy and 
the child would have gained materially. In State v. Cline 
(91 Fla. 300, 107 S. 446) the child was ordered returned to 
its mother in a contest between the mother and the child’s 
wealthy uncle, the natural father being deceased. Ziegel 
r. Hutchinson (91 X. J. Eq. 325, 109A 300) involved 
a habeas corpus proceeding brought by the natural father 
(the mother had died) against the maternal grandparents 
with whom the child had been left for its first three vears. 


where the father was awarded the child. So, in Ex Parte 
Smith (118 Wash. 1), after the death of the child’s mother, 
the father made a contract with the grandparents giving 
them the child. lie later remarried, filed a habeas corpus 
proceeding for the return of the child who was awarded 
to him by the Court which held the contract void and ille¬ 
gal. (See also: Bnshee r. Reese , 125 S. C. 12, 118 S. E. 


185). 

This Court is in full accord with the foregoing authori¬ 
ties. 


Sardo v. ViUapiano , 65 App. D. C. 121, 81 F. (2nd) 


255. 


In the case at bar, the respondents being utter and com¬ 
plete strangers and related neither by blood nor marriage 
to petitioner and her child, how much more cogent and 
compelling is the reason for awarding the custody of the 
child to its only parent. As stated by this Court in Beall 
v. Bibb (19 App. D. C. 311): 

“Where it appears that the father is dead and that the 

mother is a proper person, able and willing to provide 

properly for the wants of her children, nature dictates 

and law recognizes the priority of her right to their 

custodv and control.” 

* 

The question of the child’s illegitimacy can have no bear¬ 
ing upon the right of the mother to its custody. Church 
on Habeas Corpus (Section 454, pages 589-590) states this 
principle in the following language: 
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had given her written consent to adoption of her child to 
respondents but, after respondents had filed adoption pro¬ 
ceedings, the mother withdrew and revoked her consent 
and, upon a writ of habeas corpus, the child was restored 
to the mother, the court holding: 

‘f Appellants could not adopt the child without obtain¬ 
ing respondent’s consent. Section 7153 G. S. 1917 
Supp. Her refusal to consent still left the child in ap¬ 
pellant's custody. They base their right to retain the 
custody on her agreement with them and on the claim 
that it is for the best interest of the child that it be 
left with them. 

"The written agreement created no binding obliga¬ 
tions respecting the custody of the child. State v. An¬ 
derson, 89 Minn. 198, 94 X. W. 681; State v. Arm¬ 
strong, 141 Minn. 47,169 N. W. 249; State v. Pelowski, 
145 Minn. 383; 177 N. W. 627. 

‘ L We are guided by the rule that a mother has a na¬ 
tural right to and should not be deprived of the cus¬ 
tody of her child unless it is made to appear that the 
best interests of the child demand it. State v. Pelow¬ 
ski, supra. The presumption is that a mother is a fit 
and suitable person to be entrusted with the care of 
her child; hence in the present case the burden was 
upon the appellants to overcome the presumption by 
satisfactory evidence. 

"The fact that this child may receive, at the hands of 
the appellants, a better home than respondents can 
provide is not a sufficient reason for depriving her 
of her offspring. State v. Armstrong, supra.” (Ital¬ 
ics ours). 

Adoption being a statutory proceeding it is plain that 
it can not be accomplished in the absence of such authori¬ 
ty, and petitioner may not be deprived of her absolute right 
to revoke the alleged consent upon which appellees and the 
lower court rely. Illustrative of this principle is the case 
of In Re Nelms (153 Wash. 242, 279 P. 748) wherein the 
mother of a child born out of wedlock signed an agreement 
for adoption of the child giving custody to appellants 
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there. The mother and father of the child married the 
same year and eight years later they successfully sought 
and regained the custody of the child, the court ruling: 

“'1 here can be no adoption of a child in the absence of 
a statute. 

“It will be observed that this statute specifically re¬ 
quires that, in the case of a child born out of wed¬ 
lock, written consent to an adoption must be given by 
the mother. The proviso that the consent of the par¬ 
ent shall not be required where the father or mother 
of the child has been found by a court of competent 
jurisdiction to have deserted or abandoned the child 
without provision for his or her identification has no 
application to the present case. The mother in this 
case expressly gave a written consent, and the claimed 
right of adoption was based upon that. From the 
facts stated, and from others that appear in the rec¬ 
ord, it is clear that, prior to the time that the petition 
for adoption was first filed, the writ ten consent given 
by the mother had been revoked, and this she had a 
right to do prior to the time that a legal adoption teas 
made, assuming, without so deciding, that the written 
consent satisfied the requirement of the statute. In 
1 C. J., p. 1378, it is said: 

‘A natural parent, by entering into a contract for the 
adoption of his child by another, waives his right to 
the custody and control of the child; but, subject to 
his liability to be sued for breach of his contract, he 
may revoke his gift and resume custody of his child 
at any time before a legal adoption has been made.’ 
“The written consent having been revoked, it is plain 
that the necessary statutory requirement to enable 
the court to enter a legal order of adoption has not 
been complied with. The extinguishment of the rights 
of the natural parents to the custody and control of 
their child is not a matter of discretion on the part of 
the court . Before the natural parent’s right to the 
custody and control of their child can be extinguished, 
the statutory requirements must be complied with. If 
the statutory requirements are complied with, then 
it becomes a matter of discretion. As to the propriety of 
the proposed adoption, and the question of the moral, 


intellectual, and material welfare of the child becomes 
a matter for the court to take into consideration. In re 
Lease, 99 Wash. 413, 417, 169 F. 816, 817. 

‘The court’s discretion has to do only with the ques¬ 
tion of who the new parents shall be, and has nothing 
to do with the extinguishment of the rights of the na¬ 
tural parents. That which we desire to emphasize 
here is that the question of the change of legal par¬ 
entage of a minor by adoption is a quite different mat¬ 
ter from that of a court deciding as a matter of dis¬ 
cretion who shall have the custody and control of a 
minor. The former is not a matter of discretion at all, 
but a matter of consent, or the existence of condi¬ 
tions rendering consent unnecessary.’” (Italics sup¬ 
plied). 

This case is not one where the father has consented to 
an adoption proceeding already in existence as In Re 
Adoption of a Minor, (74 App. D. C. 50, 120 F. 2nd and 
720) 'wherein, according to our understanding, the peti¬ 
tioners were the paternal aunt of the child and the aunt’s 
husband. The court below was limited only to deciding 
whether the natural mother was entitled to the relief sought 
in the habeas corpus action. 

Moreover, we cannot disregard the fact of petitioner’s 
minority at the time when she signed this so-called consent, 
and the firmly established rule that contracts with a minor 
are voidable unless for necessities, and where it is mani¬ 
festly to the prejudice of the infant the contract is void. 

Adriaans v. Dill, 37 App. D. C. 59, 74. 

Gannon v. Manning, 42 App. D. C. 206. 

This principle ought more quickly to be applied to a case 
of this kind than to one involving contracts dealing with 
chattels. 
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IV. 

The Lower Court erred in concluding that petitioner 
voluntarily gave up her child. Respondents obtained cus¬ 
tody by acts amounting to duress. 

By a strange series of circumstances petitioner was de¬ 
prived of her four month old baby. Respondents indirectly 
learned of petitioner's plight and immediately contacted 
petitioner’s sister to try to get the child away from its 
mother, when the respondents had never before seen either 
petitioner or her child. Respondents then took petitioner 
and her baby out of the Home on a ruse that they were 
to make their home with respondents who were to pay pe¬ 
titioner $4.00 per week for helping with the housework. 
Mrs. Mercer even cautioned petitioner to say nothing about 
adoption to the case worker, Miss Rav, except to tell her 
that respondent would take the child and petitioner and 
pay the latter $4.00 per week. When they had petitioner 
alone the respondents began to play upon petitioner's emo¬ 
tions and tried to convince her to give up the child. The 
Mercers laid the groundwork with their attorney Mr. Farm¬ 
er. They were unsuccessful in their first attempt to get 
petitioner to sign the so-called agreement. They threatened 
petitioner and her child with dire consequences; took them 
to Colonial Beach to view the unfavorable quarters peti¬ 
tioner’s parent offered, forcibly took the child from its 
mother’s breast, and finally prevailed upon petitioner by 
the sometimes effective propaganda of repetition, threats 
of sending petitioner to a reform school and placing the 
child in an orphanage, and persuasion, so that in despair 
this child-mother yielded. This is nothing short of duress, 
and would be condemned even if the mother were an adult. 

To say that under such circumstances petitioner volun¬ 
tarily yielded the custody of the child to respondents and 


24 


consented to the same, and that she abandoned the child is 

j 

to arrive at a conclusion which has no basis in fact upon 
the evidence adduced in the lower court. It should be noted 
that ail the events took place within a short space of time 
of about three weeks; that respondents were eagerly reach¬ 
ing out for this child even before they met the mother or her 
child; that petitioner was continuously under respondents * 
influence and impelling suasion during a very trying pe¬ 
riod ; and that respondents carefully kept any knowledge of 
their acts and intentions from the two public agencies in¬ 
volved. All of these very pertinent elements irresistably 
compel one to the conclusion of duress, as set forth in the 
Restatement of the Law of Contracts. (Section 497, page 
954): 

“Where one party is under domination of another, or 
by virtue of the relation between them is justified in 
assuming that the other party will not act in a manner 
inconsistent with his welfare, a transaction induced 
by unfair persuasion on the latter, is induced by undue 
influence and is voidable.” 


y. 


The Low er Court erred in obtaining evidence absent the 
record. The custody of the child should be restored to peti¬ 
tioner. 

It seems to be an accepted rule that, in determining the 
custody of a minor child in a habeas corpus action, the 
decision does not necessarily involve the comparitive merits 
or wealth of the respective claimants, and where the parties 
are both responsible the courts favor the claim of those who 
stand in relationship to the child, as against one 'who does 
not. 

People ex rel. Brumager v. Johnson, 209 Ill. App. 

324. 
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It seems obvious that the lower court found it necessary 
to arrive at its conclusion based upon the fact that respond¬ 
ents appear to have a larger income, and without regard 
to the fact that petitioner is married, has her own home, 
and she and her husband are able, willing and eager to pro¬ 
vide for, maintain and rear the child in a proper manner. 
This is demonstrated by the fact that the court went outside 
the record, without notice to counsel, and consulted a Mr. 
Wilson concerning the allotment to which petitioner and 
her child would be entitled as dependents of petitioner's 
husband. How far this influenced the lower court is, of 
course, but speculative; but it was apparently a matter of 
some concern to the court. Sufficient it was, however, to 
jeopardize petitioner's right to examine and cross-examine 
witnesses, as well as the privilege of calling witnesses in 
rebuttal—in short, this action was inconsistent with peti¬ 
tioner's right to a full and fair hearing. 

CF. Carter v. Kublcr, 88 L. Ed. Adv. Ops. 13, 15 
(decided November 8, 1943). 

It is submitted that, under the circumstances of this case, 
there was no discretion in the lower court but to return to 
petitioner her child. This case seems to fit the admonish¬ 
ment well-phrased by Bailey on Habeas Corpus (Yol. 1, p. 


“Misfortunes are apt to befall us all, and deprive a 
person of the means to properly care for his or her off¬ 
spring. Death of a parent is a frequent cause, thus 
disabling the surviving parent. Yet the result of such 
misfortune may in time be overcome, and it would 
seem to be harsh law, if not cruel, in such a case, to 
deprive the parent of the right to reclaim the child, no 
matter how strong the attachment of others has be¬ 
come, nor how much greater their ability to provide 
advantages for it. A mother’s love is beyond compari¬ 
son. The estrangement of a child’s affection for her 
and his duty to her, should not be tolerated only for 
the most cogent reasons. Honor thy father and thy 
mother is God’s command.” 
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Conclusion. 

Appellant should be re-united with her child. No Solomon 
is needed for there is no controversy between two alleged 
mothers or even a natural mother and blood relatives. The 
respondents have not demonstrated any semblance of color 
to their action in keeping petitioner from the custody of her 
own child. There is only one person legally entitled to the 
child—its true and natural mother. It is respectfully sub¬ 
mitted that the judgment of the lower court should be re¬ 
versed with directions to award the child to appellant 
herein. 

Respectfully submitted, 

MAXWELL A. OSTROW, 
MAURICE FRIEDMAN, 
Attorneys for Appellant. 
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APPENDIX. 
Case No. 8656. 


1 IN THE 

DISTRICT COURT OF THE UNITED STATES 


fob the District of Columbia 
Endorsed: Filed: June 1, 1943 Charles E. Stewart, Clerk 




In re: Margaret Ann Wor¬ 
rell, also known as Mary 
Margaret Mercer, Minor. 


Habeas Corpus No. 2418 
Martha Lee Worrell 
Holtsclaw 

by her husband and next of 
friend Frank Warren Holts¬ 
claw, Petitioner, 1018 Poto¬ 
mac Ave., S. E., Washing¬ 
ton, D. C. 


Petition for Writ of Habeas Corpus. 


The petitioner respectfully shows to this Honorable 
Court as follows: 

1. That Martha Lee Worrell Holtsclaw is a minor, and 
files this petition by her husband and next of friend, 
Frank Warren Holtsclaw. 

2. That Martha Lee Worrell Holtsclaw is a citizen of 
the United States and is a resident of the District of 
Columbia. 

3. That Frank Warren Holtsclaw is the husband of 
Martha Lee Worrell Holtsclaw, having been married in the 
District of Columbia on August 20, 1943, and is a citizen of 
the United States and a resident of the District of Colum¬ 
bia, now serving in the armed forces of the United States 
and stationed at the Navy Yard, 8th and M Streets, S. E., 
Washington, D. C. 

4. That your petitioner is the natural and legal mother 
of Margaret Ann Worrell also known as Mary Margaret 
Mercer, an infant, that the said child was born to her 
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out of wedlock, after having been seduced at a very tender 
age, on August 16, 1939 at the Florence Crittenden Home. 
The father's whereabouts is unknown to the petitioner. 

5. That after the birth of the said child the petitioner 
obtained employment at the home of the respondents, Thom¬ 
as H. Mercer and Eunice Mercer, as a domestic servant up¬ 
on the condition that your petitioner and her infant daughter 
would make their home with the respondents. That the 
respondents shortly thereafter compelled the petitioner 

under threat and duress against her will, and with- 
2 out her knowledge of its contents, to sign an agree¬ 
ment, relinquishing the child to the respondents. A 
copy of the said agreement is hereto attached and made a 
part hereof. 

6. That at the time of the signing of the agreement your 
petitioner was a minor, to wit 16 years of age, having been 
born June 5, 1923. That subsequent to the signing of the 
agreement your petitioner was ejected from the home of 
the respondents and that her child was retained against 
your petitioner's will, at the home of the respondents and 
is still retained by the respondents against your petitioner’s 
will. 

7. That your petitioner is informed that the agreement 
is null and void for the reason that it is contrary to the 
provisions of Sections 201, 202, 203, Title 16 of the Code 
of Laws for the District of Columbia, relating to the adop¬ 
tion of minors. 

8. That the respondents have refused and continue to 
refuse to return the aforesaid child, Margaret Ann Wor¬ 
rell, to the custody of your petitioner. 

Wherefore, your petitioner prays that a Writ of Habeas 
Corpus be issued from this Honorable Court requiring the 
respondents to produce the body of said Margaret Ann 
Worrell, also known as Marv Margaret Mercer, before 
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this Court forthwith, on tho 1st day of June, 1943 to have 
this Court hold that your petitioner is entitled to have the 
custody of the said minor child, Margaret Ann Worrell, 
and that the Court order the respondents to return the 
said minor child to the custody of your petitioner and 
order such other and further relief as to the Court may 
seem just and proper in the premises. 

MARTHA LEE WORREL HOLTSCLAW, 
FRANK WARREN HOLTSCLAW, 
Husband and next of friend. 

Maxwell A. Ostrow, 

S35 Munsev Bid"., 

Attorney for Petitioner. 


District of Columbia, ss.: 

We, the undersigned, Martha Lee Worrell Holtsclaw and 
Frank Warren Holtsclaw, solemnly swear that we have read 
the foregoing and annexed petition, by us subscribed and 
know the contents thereof; that the facts therein 
3 stated of personal knowledge are true and those 
stated upon information and belief, we believe to 
be true. 

MARTHA LEE WORRELL HOLTSCLAW, 
FRANK WARREN HOLTSCLAW, 

Husband and next of friend. 

Subscribed and sworn to before me this 1st dav of June, 
1943. 

HARRY S. KLAVAN, 
Notary Public , D. C. 

Let This Writ Issue, Returnable on the 8th day of June, 
1943 at 11:00 A. M. 

EDWARD C. EICHER, 

Chief Justice. 
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4 JAMES P. FARMER 

Attorney at Law 
402 Eighth Street N. E. 

Washington, D. C. 

Filed June 1, 1943 

District of Columbia, ss.: 

This agreement made this 12th day of December, 1939 
by and between Thomas H. and Eunice Mercer, parties of 
the first part of Washington, D. C. and Martha Worrell, 
of the State of Virginia but now of Washington, D. 0., 
party of the second part and mother of Mary Margaret, 
formerly Margaret Ann Worrell, an infant of very tender 
age. 

Recognizing the fact that 1 am entirely unable to per¬ 
form the duties incumbent upon me as mother and wishing 
my shid infant to have a good home and advantages that I 
would be unable to afford. 

1, the party of the second part do, hereby relinquish all 
rights, claims, and title to the said infant as its mother 
and otherwise to the said parties of the second part (sic) 
Mr. and Mrs. Mercer. We, Thomas H. and Eunice Mercer, 
do hereby agree to take said infant and name her Mary 
Margaret Mercer, as and for our adopted daughter, do 
for her the same as if she was our own child and make her 
by adoption later our heir (sic) her at law equal to our 
own child. 

1 (Signed) THOMAS H. MERCER, 

EUNICE MERCER, 

Parties of the First Part. 

(Signed) MARTHA WORRELL, 

Party of the Second Part. 

Subscribed and sworn to before me by the above named 
parties, this 27th day of December, 1939. 

(Signed) JAMES P. FARMER. 


(seal) 
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Writ of Habeas Corpus. 


UNITED STATES DISTRICT COURT. 


In re: Margaret Ann Worrell, also 
known as Mary Margaret Mercer, 
Minor. 


The President of the United States of America 
To: Thomas H. Mercer and Eunice Mercer, 151 R. I. Ave¬ 
nue, N. E.,—Greeting: 

YOU ARE HEREBY COMMANDED, that the body of 
Margaret Ann Worrel, also known as Mary Margaret 
Mercer, minor, by you restrained of her liberty, as it is 
said detained by whatsoever names the said Margaret 
Ann Worrel may be detained, together with the day and 
cause of being taken and detained, you have before the 
Honorable Edward C. Eiclier, .Judge of the United States 
District Court in and for the District of Columbia, at the 
court room of said Court, in the City of Washington, D. C., 
at eleven o’clock a. m., on the 8th day of June, 1943, then 
and there to do, submit to and receive whatsoever the said 
Judge shall then and there consider in that behalf; and 
have you then and there this writ. 

Witness the Honorable Edward C. Eicher, United States 
District Judge at Washington, D. C., this 2d dav of June, 
A. D. 1943. 

CHARLES E. STEWART, 
Clerk. 


MEMORANDUM. 

Writ of Habeas Corpus served on Thomas H. Mercer 
and Eunice Mercer personally, June 2d, 1943, by U. S. 
Marshal. 
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Answer of Respondents, Eunice Mercer and 
Thomas H. Mercer. 


Endorsed: Filed June S, 1943. Charles E. Stewart, Clerk 


In re : Margaret Ann Worrell. 
also known as Mary Marga¬ 
ret Mercer, Minor. 


Habeas Corpus 
No. 2418. 


The Respondents, Eunice Mercer and Thomas H. Mercer, 
respectfully show to this Honorable Court as follows: 

1 and 2. Respondents admit the allegations of para¬ 
graphs 1 and 2. 

3. That Respondents are without personal knowledge of 
the allegations of paragraph 2 and neither admit nor deny 
the same but demand strict proof thereof. 

4. Respondents admit that the petitioner is the natural 
mother of Margaret Ann Worrell, also known as Mary 
Margaret Mercer, but deny that she is the legal mother of the 
said infant; respondents admit on information and belief 
that the said child was born out of wedlock on, to wit, Au¬ 
gust 16,1939 at the Florence Crittenden Home; but respond¬ 
ents are without information that the petitioner was seduced 
at a very tender age and that the whereabouts of the child’s 
father are unknown and neither admit nor deny the same, 
and demand strict proof thereof. 

5. Respondents admit that following the birth of the 
said child, the petitioner was for a short period employed 
at the home of respondents. The respondents also admit 
that the agreement attached to the petition was executed 
by the parties and aver that the same was the voluntary 
act and deed of the petitioner and deny that petitioner 
signed the same under threats, duress or any other action 
against her will and deny that she signed it without knowl¬ 
edge of its contents. Respondents deny all further allega¬ 
tions of paragraph 5. 


Further answering paragraph 5, the respondents state 
that they were first advised that the petitioner had a 
7 child for whom she was seeking a home on, to wit, 
November 11, 1939; Kespondents further aver that 
on, to wit, November 12, 1939 they saw the petitioner and 
discussed the matter of the adoption of the said minor, Mar¬ 
garet Ann Worrell, also known as Mary Margaret Mercer; 
and that at approximately two weeks from the said date of 
November 12, 1939, the petitioner was taken in an auto¬ 
mobile to the home of her mother at Colonial Beach, Vir¬ 
ginia, and the said mother urged the petitioner to turn the 
said minor child over to the respondents; that on the oc¬ 
casion of the said visit to Colonial Beach, the respondents 
aver that the maternal home of the petitioner consisted of a 
four-room house containing two bedrooms in which the pe¬ 
titioner’s mother lived with petitioner’s father and four 
children, the father of petitioner being employed as a fish¬ 
erman and the mother of the petitioner working out on a 
day’s work; that the maternal home of the petitioner was 
unsanitary, ill-kept, and not a fit and proper home to raise 
the said minor child; that while they were at Colonial Beach, 
the petitioner and respondents visited the mother of peti¬ 
tioner at a nearby house where the latter was working and 
the said mother of the petitioner and petitioner had a short 
discussion out of the presence of the respondents; that ap¬ 
proximately a week after the said visit and the return of the 
parties hereto to the District of Columbia, the respondent 
Eunice Mercer inquired whether the petitioner was willing 
to give up the custody of the said minor child and received 
an affirmative answer; that thereafter the parties hereto 
consulted James P. Farmer, Esq., a member of the Bar of 
the District of Columbia, who advised of the legal rights 
involved and thereafter drew up the exhibit attached to the 
petitioner’s complaint: that the petitioner requested addi- 
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tional time to consider the matter and the said exhibit was 
not signed until, to wit, December 27,1939 and was the free, 
voluntary and volitional act of the petitioner and was sign¬ 
ed in the presence of the said James P. Farmer; the respond¬ 
ents aver that on, to wit, December 20, 1939, the petitioner 
stated that she was going to live with her sister and that 
from that time, apart from returning and removing per¬ 
sonal effects and clothing on several occasions, that 
8 the petitioner did not return and live as a resident at 
the home of the respondents; that on, to wit, Decem¬ 
ber 28, 1939, the petitioner returned to the home of the re¬ 
spondents in the company of an unidentified man whom 
she stated was a taxi driver and whom she was going to 
marry, and on that occasion she removed the remainder of 
her personal effects and clothing; that subsequently, the 
respondents learning of available work, secured a position 
for the petitioner which she maintained for approximately a 
week. 

6. That the respondents are without information con¬ 
cerning the exact age of the petitioner and neither admit nor 
deny the averments but demand strict proof thereof; that 
on the said occasion of December 12, 1939, the petitioner 
was advised of her legal rights by the said James P. Farm¬ 
er, Esq.; the respondents deny each and every remaining 
allegation of paragraph 6. 

7. Respondents are advised that the averments involve 
a question of law and have been advised that they are under 
no duty to answer thereto. 

8. Respondents aver that they have legal custody of the 
said minor child and that prior to the institution of the 
present suit, respondents aver that the petitioner has never 
made a demand for the return or the custody of the said 
minor child; 

Further answering paragraph 8 of the petitioner’s peti¬ 
tion, respondents state that the said minor child was ap- 
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proximately four months old when they received her into 
their home and custody and that the said minor child’s 
fourth birthday is August 16, 1943; that throughout the 
period of their custody of the said minor child, petitioner 
herein has made approximately six visits of very short 
duration and has never embraced the child on any of the 
occasions nor shown any affection for the child and that 
apart from a gift of a dress on the infant’s first birthday she 
has never sent presents to the child for her birthday or at 
Christmas or at any other time; respondents aver that 
petitioner is not a fit and proper mother for the said infant 
child; further answering paragraph 8, respondents state 
that they have been informed and on information 
9 and belief aver that the petitioners have an apart¬ 
ment consisting of one room and a kitchenette where 
they propose to raise and rear the said minor child; that 
your respondents have a six-room house in which the in¬ 
fant child has adequate room for sleeping purposes and a 
large yard in which to play: further answering the aver¬ 
ments of paragraph 8, the respondents state that they intend 
to take out adoption proceedings for the full legal custody 
of the said minor child and have omitted such action to date 
since they labored under the impression and had also receiv¬ 
ed advice that the written consent of the mother was ade¬ 
quate for their custody of the said minor child; to that lat¬ 
ter end, the respondents are willing that a member of the 
Board of Public Welfare investigate the living conditions 
under which the child is now reared as well as the prospec¬ 
tive home to which petitioners intend to take the child as 
well as the maternal home of the petitioner. 

Wherefore, the premises answered, the respondents pray 
as follows: 

1. That the writ of habeas corpus be dismissed. 

2. That custody of the said minor child be awarded to 
the respondents. 
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3. That a member of the Board of Public Welfare be au¬ 
thorized to investigate the present living conditions of the 
said infant child at the home of the said respondents and 
the proposed living conditions at the home of the petition¬ 
ers and the petitioner’s maternal home. 

4. That respondents be permitted to institute adoption 
proceedings, and that the Court confirm the consent given 
under date of December 12,1939. 

5. And for such other and further relief as to the Court 
may seem meet and proper. 

(s) EUNICE MERCER 
(s) THOMAS H. MERCER 

(s) James R. Kirkland 

1366 National Press Building, 

Washington, D. C., 

Attorney for Respondents 


District of Columbia, ss.: 

Eunice Mercer and Thomas H. Mercer being first duly 
! sworn on oath depose and say that they have read 
10 1 the foregoing answer by them subscribed and know 
the contents thereof; that the statements therein con¬ 
tained are true to the best of their knowledge and belief. 

(s) EUNICE MERCER 
(s) THOMAS H. MERCER 


Subscribed and sworn to before me this 7th day of June, 
1943. 


(s) MARGUERITE G. DAVIS 
Notary Public , D. C. 


Service of a copy of the foregoing answer was made by 
mailing a copy thereof, postage prepaid, to Maxwell A. Os- 
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trow, 835 Munsey Building, Attorney for Petitioner, this 
7th day of June, 1943. 

(s) JAMES R. KIRKLAND, 
Attorney for Respondents. 


* * • • • 


13 Memorandum. 

There is some controversy among the courts as to 
whether parents can voluntarily surrender the custody of 
their children beyond their power to reclaim them. But 
the courts are in agreement that independent of the legality 
of such surrender, the right to reclaim, or detain the child 
depends upon the question of the child’s welfare which is 
controlled by the conditions and circumstances in e£cli indi¬ 
vidual case. The question is not whether one claimant can 
rear the child in luxury and afford him a greater amount 
of property than the other, but under the care and custody 
of which party the child will be reared with better prospect 
of becoming the better man or citizen. 

Normally courts are interested in preserving the family 
unit, but the rights of the parents must yield, in ail cases, 
to the interests and welfare of the infant. Stick el v. Stickel, 
18 App. D. C. 149; Hallback v. Hill,. 49 App. D. C. 127; 
Seeley v. Seeley , 30 App. D. C. 191. 

Petitioner, the mother of an illegitimate child, being 
unable to provide for said child, placed it in the care and 
protection of respondents when the child was about 4 
months old, and renounced, in writing, any further claim 
to its custody. 

Although both Mother and child have lived in the Dis¬ 
trict of Columbia since the birth of the child, the Mother 
has visited the child not to exceed six times in four 

14 years and has contributed nothing towards its sup¬ 
port. Presumably during this four year period the 
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Mother has supported herself and if she had not intended 
to be bound by the agreement and had she been possessed 
of any real Mother love for her child she would have made 
some effort to contribute towards its support. 

These facts strengthen respondents ’ claim that the Moth¬ 
er had permanently given up her child to respondents, and 
abandoned all interest in and to the child and forfeited her 
rights to reclaim her child. 

The Court finds substantial evidence to sustain the alle¬ 
gation of respondents that petitioner voluntarily gave up 
her child to them and such consent is evidenced bv the 
agreement dated Dec. 27, 1939. This makes applicable 
the principle recognized in Beall r. Bibb, 19 App. D. C. 311, 
at page 314, that actual transfer of custody to a particular 
person may be persuasive reason for denial of revived 
claims of parents. 

The Court further finds that the best interests of the 
child will be served by permitting its custody to be retained 
by respondents, from the point of view l>oth of physical 
and cultural care. It may be observed that Mr. Wilson 
of the Family Allowance Unit of the Navy Dept, advises 
that under present law, the stepfather will not be given an 
additional allowance for the child and should the step¬ 
father be sent overseas, the Mother and child would be 
dependent on whatever the stepfather chose to send them, 
since they are not included in the group receiving govern¬ 
ment allotments. 

The Writ of Habeas Corpus will be dismissed and coun¬ 
sel for respondents may submit appropriate order. 

August 3,1943. 

EDWARD C. EICIIER, 
Chief Justice. 
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* • * • • 

15 Findings of Fact. 

This cause came on to be heard at this term of Court 
upon the pleadings and testimony taken in open Court and 
the Court thereupon finds as follows: 

1. That the petitioner, the mother of Margaret Ann 
Worrell, also known as Mary Margaret Mercer, an illegiti¬ 
mate minor, being unable to provide for the said minor 
child, placed her in the care and protection of the respond¬ 
ents when the child was about four months old; that the 
child is now four years old and was born August 16, 1939; 
that respondents have provided a suitable home for the said 
minor child. 

2. That the petitioner in a writing dated December 27, 
1939, renounced any further claim petitioner had in the cus¬ 
tody of the said minor child. 

3. That although petitioner and the said minor child 
have both lived in the District of Columbia since the birth 
of the said child, the petitioner has visited the child not to 
exceed six times in four years and has contributed nothing 
toward her support. 

4. The Court finds that the mother has permanently 
given up her child to respondents and abandoned all inter¬ 
est in and to the said child. 

5. That the Court finds that the petitioner voluntarily 
gave up the said child to respondents and such consent is 

evidenced by the agreement dated December 27,1939. 

16 6. The Court finds that the best interests of the 
said child will be served by permitting her custody to 

be retained by respondents from the point of view both of 
physical and cultural care. 

CONCLUSIONS OF LAW. 

1. The Court finds as a matter of law that the peti¬ 
tioner voluntarily and permanently gave up her child to 
respondents, and abandoned all interest in and to the child 
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and forfeited her rights to reclaim her said child. The 
petition for a writ of habeas corpus filed herein is, accord¬ 
ingly, dismissed. 

Dated, Sept. 21st, 1943. 

EDWARD C. RICHER, 

Chief Justice. 


• • • • t 

17 Order of Dismissal. 

Upon consideration of petition for Writ of Habeas Cor¬ 
pus, respondent’s answer and testimony adduced in open 
Court, it is by the Court, this 25tli day of September, 1943, 
ORDERED, that the petition for a Writ of Habeas Cor¬ 
pus be and the same is hereby dismissed with an exception 
allowed to the petitioners. 

EDWARD C. RICHER, 
Chief Justice. 
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In Re: Margaret Ann Wor¬ 
rell also knowm as Mary 
Margaret Mercer, minor. 


Habeas Corpus Xo. 2418. 


Statement of Evidence. 

Be it remembered, that the above-entitled cause w’as 
heatd on the afternoon of Thursday, June 24, 1943, and 
the horning of Friday, June 25, 1943, before Chief Jus¬ 
tice Edward C. Eicher, the petitioners being represented 
by Maxwell A. Ostrow, Esq., and Maurice Friedman, Esq., 
and respondents by Janies R. Kirkland, Esq. 

Whereupon, to maintain the issues on their part, the 
petitioners called the persons indicated below’ who adduced 
the following testimony. 
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Tlie petitioner, Martha Lee Worrel-l Holtzclaw, testi¬ 
fied on her own behalf as follows: That she was born in 
Virginia on June 5, 1923; which date of birth was stipulat¬ 
ed by respective counsel; had lived wdth her parents in 
Colonial Beach, Virginia, until she was about fifteen years 
of age and then came to the District of Columbia. At the 
age of sixteen she was seduced, resulting in the birth of 
her child, Margaret Ann Worrell, who was born at the 
Florence Crittenton Home on August 16, 1939, at which 
Home petitioner had been placed through the offices of the 
Travelers Aid Bureau. Petitioner and her baby remained 
at the Florence Crittenton Home until early in December 
1939. 


In the latter part of November 1939, the respondents 
came to the Home with Mrs. Church, a sister of petitioner, 
and there met petitioner for the first time. Mrs. Mercer 
asked petitioner to allow respondents to adopt petitioner's 
baby, and petitioner refused to consider such a step. There¬ 
after Mrs. Mercer offered to give petitioner a job assisting 
in respondents' house work and a home for petitioner and 
her baby, in return for which respondents would pay 
23 her Four dollars ($4.00) per week; which was agree¬ 
able to petitioner. This was understood by the 
Florence Crittenton Home and the Travelers Aid Society 
to be the arrangement and was acquiesced in by these 
agencies. Pursuant to such arrangement, petitioner and 
her baby left the Home on December 7, 1939, in the com¬ 
pany of respondents who took the latter to the home occu¬ 
pied by respondents at 151 Rhode Island Ave. N. E. Peti¬ 
tioner and her child occupied the Mercers’ bedroom for a 
short while, during which time the Mercers continuously 
asked petitioner to let them have the child, which petitioner 
refused to do. 

On December 12, 1939, the Mercers took petitioner to 
an attorney, a Mr. Farmer, employed by respondents, for 
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the purpose of securing petitioner’s signature to a so- 
called agreement purporting to give up petitioner’s child 
to respondents. The latter executed the paper, but peti¬ 
tioner, upon being told of its contents, refused to sign the 
paper, burst into tears and left the office. The Mercers then 
took petitioner back to their home. On the next day, while 
petitioner was breast-feeding the baby, Mrs. Mercer came 
in and took the child from petitioner, saying that she, Mrs. 
Merger had talked to a doctor, and that it would be best to 
weaii the baby on a bottle rather than the mother’s milk, 
and anvwav, the babv would become too attached to the 
petitioner if she continued to feed her. 

Within a few days thereafter, respondents drove peti¬ 
tioner and her child to Colonial Beach, Virginia, to see 
petitioner’s mother, with whom petitioner tentatively 
thought she would stay with her baby. Upon arrival, there 
being no one at home, they drove to a neighbor’s house 
where they found and spoke with petitioner’s mother, who 
offered petitioner and her baby a home, and advised peti¬ 
tioner against leaving the baby with the Mercers. How¬ 
ever' petitioner decided to return to Washington because 
she dreaded the gossip which would result in her living in 
sucli a small community as Colonial Beach. Petitioner 
and her baby returned to Washington with the respondents. 
24 After living with respondents for about a week, 
she and her baby were moved to the basement, which 
they occupied with the family dog. On numerous occasions 
petitioner was threatened by Mrs. Mercer with being sent 
to a reform school until petitioner became twenty-one years 
of age and that the baby would be placed in an orphanage, 
unless petitioner agreed to Mrs. Mercer’s demand that the 
baby be given to her, and, by the same threats, that peti¬ 
tioner was not to divulge this matter, or the fact that peti¬ 
tioner and her baby occupied the basement, to Miss Ray, 
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the ease worker for the Travelers Aid Society. Petitioner 
mentioned none of this to Miss Ray because she was in 
fear of Mrs. Mercer carrying out these threats. 

On December 27th petitioner yielded to respondent's 
threats and persuasions and left the baby with them. The 
Mercers again took her to Mr. Farmer's office where she 
finally signed the paper writing identified as Respondent's 
Exhibit 1, which she did not read, but which she was given 
to understand was a consent to leaving the baby with re¬ 
spondents. Petitioner otherwise did not understand the 
legal effect or consequences of signing this paper; and 
only signed the paper because she was afraid that respond¬ 
ents would carrv out their above-mentioned threats; and 
she was without guidance or advice to the contrary and did 
not know what her rights were. 

Petitioner then went to the home of her sister, Mrs. 
Church, where she remained for a short time. She was em¬ 
ployed for a time thereafter. On August 20, 1942, peti¬ 
tioner was married to Frank Warren Holtzclaw of the en¬ 
listed personnel in the United States Navy, stationed at the 
Navy Yard in the District. The marriage certificate was 
thereupon offered and received in evidence. Prior to her 
marriage petitioner had revealed her past misfortune and 
that she was the mother of an illegitimate child to Mr. Holt- 
claw. Following her marriage she ceased her employment 
and devoted herself to her duties as a housewife. On 
several occasions since her marriage she and her 
25 husband had gone to the Mercers to visit petitioner’s 
child. Petitioner and her husband are living to¬ 
gether in a two-room and bath apartment. She has seen 
and visited her child many times since leaving the Mercers, 
although she could not state the exact number of times she 
had visited her child. Her husband is willing and desirous 
of adopting petitioner’s child and giving her his own name. 
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A few months after they were married, petitioner and her 
husband had discussed the question of regaining: petition¬ 
er’s child, and finally decided to consult an attorney con¬ 
cerning their right to the custody of the child, and there¬ 
after were referred to their attorney herein, Mr. Ostrow, 
at which time petitioner was first advised of her rights. 

Mrs. Fannie Worrell, mother of petitioner and a resi¬ 
dent of Colonial Beach, Virginia, testified that sometime in 
November or December, 1939, her daughter, the petitioner, 
had! come to Colonial Beach with her baby and the Mercers, 
where she had seen them at the home of a neighbor, a Mrs. 
Wilkinson; that she had told petitioner, in the presence 
of respondents, not to give the baby away but to bring the 
baby to her home and the witness would keep both the 
petitioner and her baby; but petitioner was afraid of the 
gossip in such a small community. The witness denied 
having said that Martha should give the baby to respond¬ 
ents. The visit was a short one and thereafter Martha and 
her baby went back to Washington with the Mercers. 

On cross-examination she stated that she was unable to 
fix the date of the conference as to whether it was after 
Thanksgiving or more nearly before Christmas, but that 
her daughter had left her presumably to return to Wash¬ 
ington. 

Mrs. Virginia Church, 409 East Capitol Street, a mother 
of two children, and sister of petitioner testified that some¬ 
time in November, 1939, while her sister Martha was at the 
Florence Crittenton Home, an insurance collector, Mr. Bed- 
well, had discussed with her the condition of her sister and 
the possibility of an adoption of her child; that she had 
stated, in substance, that she did not know what the wishes 
of her sister were in that particular; that a day or 
£6 two later a woman, whom she did not know and who 
identified herself as a Mrs. Grosskirk, came to see 
her and inquired whether petitioner was willing to have 
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her child adopted. Witness replied that the petitioner 
would not let anyone have the child. Shortly thereafter 
this Mrs. Grosskirk brought Mrs. Mercer, who also wanted 
to know whether witness’ sister would allow her, Mrs. Mer¬ 
cer, to have the child. Witness also told Mrs. Mercer that 
Martha would not let anyone have the child. Mrs. Mercer 
came to see witness and talked about petitioner and her 
child every day for a period of several days. Finally, Mrs. 
Mercer said she would like to have Martha and the child 
live with her, Mrs. Mercer, and that Martha could work 
for her and that she would give Martha some spending 
money in return. In the latter part of November, at the 
request of Mrs. Mercer, witness took her to the Home and 
introduced her to petitioner. Mrs. Mercer asked Martha 
whether she would let Mrs. Mercer have the child; that 
petitioner stated that she would not give up the baby. 
Several days later the respondents brought Martha and the 
baby to witness’ home on their way to respondent’s home. 
Witness understood that Martha and her baby were to 
live with respondents for whom Martha would do some 
housework and receive some monev in return. Some davs 
later Mrs. Mercer told witness that she would take Martha 
home to Colonial Beach and put them on the street; and 
that Mrs. Mercer did not appear to be angry when she 
made the statement; that witness saw Respondent’s Ex¬ 
hibit 1 some time after it was signed, and she inquired of 
petitioner why she had left her baby with respondents, and 
advised Martha to go back and see Miss Ray; that Martha 
had said in substance that Mrs. Mercer told her that, unless 
petitioner yielded to her demands, she would have Martha 
put away until she was twenty-one years of age and have 
her baby put in an orphanage. 

On cross-examination Mrs. Church admitted that after 
Martha and the baby left the Florence Crittenton Home, 
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that they had gone in company with Mr. and Mrs. Mercer 
to her home; she denied that her husband had stated that 
he would take Martha in but he would not take 
27 Martha and the baby; she further stated that she 
had not visited the Mercers at their home. 

Thereafter Frank Warren Holtzclaw, a Second ("lass 
Ship’s Cook, attached to the United States Navy Yard, 
Washington, D. C., testified that he had been an enlisted 
man of that Service for the past eighteen months, and was 
the husband of Martha Lee Worrell Holtzclaw whom he 
had married on August 20, 1942. He stated that lie made 
One Hundred and Thirty-six Dollars ($136.00) per month; 
that he had seen petitioner’s child in the Christmas season 
of 1942 and on one or two other occasions and that from 
Hs observations of the child he had become attached to 
her; that he was willing to adopt her; that he was will¬ 
ing to give the child his name and that he first took active 
steps last March (March 1943) when he consulted Mr. 
Ostrow. His wife had told him all about the child prior to 
their marriage. 

On cross-examination, he stated that he was uncertain 

of the length of time he would stay in Washington, that 

his basic pay was Xinety-six dollars ($96.00) per month and 

his allowance for quarters from approximately Thirty- 

seven dollars and fifty cents ($37.50) to Forty dollars 

($40.00) per month, and that he would be allowed Twelve 

dollars ($12.00) per month for each child member of his 

familv. 

• 

Miss Annie Williams Rogers, testified on behalf of peti¬ 
tioner that she is the Director of the Social Service De¬ 
partment of the Florence Crittenton Home, where she had 
been employed since 1933; that the policy of the Home was 
two-fold; first, if the mother wanted to keep her child, the 
Home encouraged and tried to have her do so, and also 
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tried to find work for the mother; and second, if the mother 
wanted to have her child adopted, the Home took steps to 
effect such an adoption. Martha, the petitioner, had been 
a good patient at the Home, had a good record in each of 
the departments of the Home and she had been very co¬ 
operative ; that petitioner was very fond of her baby. Ac¬ 
cording to other employees and the official records 
28 of the home (which records were received 

in evidence) a plan had been worked our for 
Martha to go into the home of the Mercers, respondents, 
at 151 Rhode Island Ave., N. E., to work and that she 
was to receive from the Mercers Four Dollars ($4.00) a 
week plus room and board for herself and her baby. On 
cross-examination Miss Rogers stated that she did not have 
personal knowledge of the plan, but that it had come to 
her from other employees, from a Miss Ray of the Travel¬ 
ers Aid Society, and the records of the Home; that in the 
various departments of the Home was a laundry, nursery 
and a kitchen. 

The Court admitted into evidence a portion of the offi¬ 
cial records of said institution, kept in the usual course of 
business, as follows: 

“Martha Lee Worrell 

10/1/39. Martha’s baby baptised. 

10/4/39. Entered Cooking Class. 

1/3/40. Miss Ray of the Travelers Aid paid numerous 
\isits on Martha while she w T as wdth us. She had several 
different plans as to where she would go after leaving us. 
Her mother stated in November that she could come home 
but there was doubt as to whether her father would permit 
her. She was held up for a while in making her plans be¬ 
cause the baby had chicken pox. She and her baby finally 
left us on December 7th, going to the home of a Mrs. T. 
H. Mercer, 151 Rhode Island Ave., N. E. On December 
29th Mrs. Mercer phoned to state that Martha was quite 
happy and contented. They took her to her home to spend 
the day and her people seemed to like the baby. She asked 
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that the birth certificate for Martha's baby be mailed her. 
Martha is making Four Dollars ($4.00) a week plus room 
and board for herself and the baby. The full record of the 
case will be found in the Travelers Aid Files.'’ 

Counsel for the respective parties entered into and filed 
of record the following stipulation hereby made a part of 
the statement of evidence: 

STIPULATION 

It is hereby stipulated and agreed by and between coun¬ 
sel for the respective parties hereto that Annie Rogers, Di¬ 
rector of the Social Service Department of the Florence 
Crittenton Home, a witness who appeared and testified 
at the hearing of this cause on behalf of the petitioner, in 
addition to the testimony adduced by her, testified to the 
following facts, the same as if she had appeared and tes¬ 
tified in open court: 

“According to the record as put down in our Day Book 
of December 7, 1939, Mr. and Mrs. T. H. Mercer of 151 
Rhode Island Avenue, X. E., came to our Home for Martha 
1 Worrell and her baby and took them both to live with 
29 them. We further have the record on that same date 
that Miss Ray of Travelers Aid came to see Martha. 

It is the custom of the Travelers Aid worker to come to 
see them shortly before they leave. This leaves no doubt in 
my mind, therefore, that Martha did not leave here until 
December 7th. These notes were in the hand-writing of 
Miss Jean Cole, who was then the Superintendent of the 
Home, and who has since retired and is living in Gales¬ 
burg, Illinois. 

“I can find no record, other than that produced in Court, 
of any call to the Home on December 29th, made bv Mrs. 
Mercer. This Day Book has never had recorded in it tele¬ 
phone calls or visits along casework angles. As stated in 
my testimony at the hearing, however, anything involving * 
the girls’ planning or what has happened to them after 
they have left us comes to the attention of any other mem¬ 
bers of the staff between the time I leave for mv own home 
at 4:30 in the afternoon and the time I arrive the next 
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morning at 9, is told to me and I immediately make a note 
of it. These notes are put in the girls’ folders and are dic¬ 
tated in the records as shortly afterward as possible. My 
records show that the entry on the record produced in 
Court relative to a call (of Mrs. Mercer) on December 29th, 
was dictated oil January 3, 1940.” 

Thereupon, the petitioners rested their case and the re¬ 
spondents resumed. 

James P. Farmer, an attorney and member of the Bar of 
the District of Columbia for approximately thirty-four 
years, identified Respondents’ Exhibit 1, and stated that 
he had prepared and executed the same. He testified that 
he first met Mr. Mercer in connection with it a few days 
prior to December 12,1939, and, through that interview, an 
appointment was made for Mr. and Mrs. Mercer and 
Martha Worrell to appear at his office the evening of De¬ 
cember 12, 1939; that in their presence he had typed Re¬ 
spondents’ Exhibit 1, and that Mr. and Mrs. Mercer had 
signed it on that date; that he read it to and explained it to 
the petitioner and that when it came her turn to sign it, she 
laid the pen down and left the room crying; that he did not 
see her again until December 27, 1939, when she appeared 
with Mr. Mercer and signed the instrument, the date of 
which he changed in ink and to which he affixed his notarial 
seal. 

On cross-examination, he stated that he had recognized 
that Martha Worrell was very young; and that she was 
without doubt a minor; that he had partly performed the 
duties of a Notary in preparing and executing the instru¬ 
ment ; he was also asked whether he knew the difference be¬ 
tween a jurat and an acknowledgment; that he did not deem 
it necessary to have a lawyer for the petitioner; 
30 that she understood the nature and contents of the 
Respondents’ Exhibit 1, although she had no one to 
counsel her; that he did not think it necessary for petition- 
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er to have an attorney or guardian to represent her in¬ 
terests; that he read to them from the D. C. Code. The wit¬ 
ness was employed by Mr. Mercer by whom the witness was 
paid for his services. 

Thereafter, Mas. Eunice Mercer, one of the re¬ 
spondents was called on behalf of respondents. She tes¬ 
tified, in substance, that a friend of hers, a Mrs. Grosskirk, 
had informed her, that an insurance collector had a cus¬ 
tomer, who in turn had a sister at the Florence Crittenton 
Home with a baby for adoption; that she was interested 
in adopting a child and had at one time unsuccessfully 
sought to adopt one boy of a set of twins; that through 
this contact, she had met Mrs. Church on one occasion 
and on a second occasion had accompanied her to the 
Florence Crittenton Home where she met the petitioner, 
Martha "Worrell, (now Martha Worrell Holtzclaw) for the 
first time; that in substance she had discussed the matter 
of securing the custody of the child for adoption but that 
Martha had declined to give the child up; that Martha 
had said it would be necessary for her case worker, Miss 
Rai, to pass upon the situation; over objection of counsel 
for petitioner that testimony was hearsay, witness testi¬ 
fied that thereafter Miss Ray had called upon Mrs. Mercer 
and had made an examination of her home; that Miss Ray 
had told her that the history of Martha was not good and 
that she had a low I. Q. and that she wanted her to know 
this before Martha was taken to her residence; that the 
witness saw Miss Ray of the Travelers Aid again and 
told her that she would take Martha and the baby and 
they agreed that Four Dollars ($4.00) a week would be a 
fair wage to pay her in connection with her stay at the 
respondents’ home. In the latter part of November, two 
weeks after the first visit, she and her husband had gone 
to the Home and had brought Martha and the baby direct 
to tbe homo of Mrs. and Mr. Church: that in their pres- 
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once, Mr. Church had declined to take Martha and 
31 the baby into his home and that thereafter they had 
gone direct to the home of the Mercers; that she 
had asked Martha on several occasions during the next 
week if she was willing to give up the custody of the baby 
and that finally in the early part of December Martha had 
stated that she was going to keep the baby and return to 
her home at Colonial Beach, Virginia; that arrangements 
were made the next morning and Martha was driven by 
Mr. Mercer, accompanied by Mrs. Mercer, to the home of 
the grandmother of the child, at Colonial Beach, Virginia; 
that on arrival the front door was locked and that Martha 
had entered the premises through a back door; that she 
and Martha had entered the house; that no one was home, 
and over the objection and exception of the petitioners, 
the witness testified that the house was bare, dirty, that 
unwashed dishes were in the sink, that there were two 
bedrooms without sheets or pillow cases on the beds, and 
the bed clothes were in rags, and that despite the cold 
weather, there was no heat; that witness stated that she 
advised Martha to nurse the child; afterwards Martha 
had stated in substance that her baby would die in the 
filth and cold and that she would rather Mr. and Mrs. 
Mercer would take the child and raise her; that this was 
the first time petitioner had given her consent to respond¬ 
ents’ custodv of the babv; that Mrs. Mercer stated that 
they could make a fire and clean the premises; that Martha 
asked to be taken to her mother, whom they located in a 
neighbor’s house: that Martha had introduced witness to 
the petitioner’s mother as the woman who was going to 
adopt her baby; that petitioner’s mother looked at the 
baby and stated in substance that she thought it was a 
good and proper thing for Martha to give the baby to the 
Mercers: that thereafter the mother, Martha and Mrs. 
Mercer approached the automobile where Mr. Mercer was 
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waiting; that she again said, in the presence of all, that 
she was glad that the Mercers were going to take the baby 
and that the child would not have the hard life which the 
family had endured; that thereafter thev drove to 
32 Washington and within a few days Mr. Mercer made 
arrangements with the attorney, James P. Farmer, 
for an appointment that same evening; that Respondents’ 
Exhibit 1, was prepared by Mr. Farmer, which both she 
and Mr. Mercer signed; that Martha cried and left with¬ 
out signing the instrument and that they afterwards drove 

back to her home where Martha remained several davs 

• 

and asked permission to go to the home of her sister, Mrs. 
Mary Meyers; that the witness did not see Martha again 
for some few days; that she called from the residence to 
know if the baby had taken her milk; that later she came 
by for clothes, said she was going with her sister Mary 
and the latter’s husband on a trip; that when she went 
to the door she saw two men in the taxicab with the sister 
Mary; that she asked if she were ready to sign the paper 
to which Martha replied in the affirmative; that same night, 
December 27th, Mr. Mercer went to Mary’s home and 
Martha and he went to the office of Mr. Farmer where 
Martha signed the paper; on this occasion witness asked 
Mr. Farmer about the legality of the paper signed by the 
parties, to which Mr. Farmer replied that if a girl was 
old enough to have a baby, she was old enough to give the 
baby away; afterwards Martha told her it had not been as 
hard to sign as she had contemplated; the next night, De¬ 
cember 28th, Martha came by with the same man and told 
the witness that she was going to marry him; she also got 
the rest of her clothes; that later, approximately March 
1940, Martha came by and saw the child, and again on 
thle child’s first birthday, August 16, 1940, Martha brought 
the child a gift of a dress; that on this occasion Mrs. Anne 
Wilson was present and, in answer to a query from Mr. 
Mercer, Martha had stated that she had no regrets in 
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ever giving the baby to Mr. and Mrs. Mercer; that they 
did not see her again for some time and no demand was 
ever made for the return of the child; that she and Mr. 
Mercer had kept the child ever since; that later, Martha 
and her husband came to see them in the Christmas season 
of 1942 and she served them fruit cake; and that the said 
husband had remarked what a good home the baby had; 

that Mr. Mercer again asked if Martha was ever 
33 sorry that she had given the baby to them, to which 
she replied that she was not sorry; that she had 
never seen the mother (Martha) kiss the baby, and that 
she had never shown any affection toward the baby; that 
in the approximate four years the baby has been with her, 
the mother had not called to see the child more than six 
times; the witness further testified that she had roomers 
from whom she received a net income of Two Hundred 
Dollars ($200.) a month and that her husband averaged 
approximately Three Hundred dollars ($300) a month as 
a fireman on the railroad and that their net monthly in¬ 
come was Five Hundred Dollars ($500.00). 

On cross-examination, the witness was asked whether she 
had entered into an arrangement at the Florence Critten- 
ton Home under which she was to take Martha and the 
baby and to provide quarters for them; that she was 
shown a record which was maintained by the Florence 
Crittenton Home; she testified that at no time prior to 
going to Colonial Beach had Martha given consent; that 
when they went to Colonial Beach she denied that Martha’s 
mother bad stated that she would take the child; the wit¬ 
ness stated that Martha had never slept in the basement 

but she had taken the room formerly occupied by Mr. and 
Mrs. Mercer and they in turn had taken their son's single 
room and that he had slept on a studio couch in the dining 
room; that the said son was now a twenty-one year old 
cadet in the United States Army Air Corps; she also tes- 
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lifted that during the interview with Mr. Farmer that slie 
had questioned the minority of Martha and that he had 
removed a law book and in substance told them that a girl 
old' enough to be a mother was old enough to give consent 
to the custody of her child. On the day following the 
execution of this paper witness consulted a doctor and 
put the baby on a bottle feeding; she denied that she had 
ever threatened to put Martha in an institution or to put 
the baby in an orphanage; that she had taken steps for 
adoption of the child and had consulted Judge Holmes of 
Memphis, Tennessee in 1940; that she was uncertain 
whether or not she was a resident of Tennessee; that 
34 1 she and her husband were thinking about moving to 
Tennessee and that she was uncertain whether she 
was going to return there and live or remain in the Dis¬ 
trict of Columbia; that the war had come on and changed 
their plans and that they had finally decided to live in 
Washington and had neglected to complete the adoption 
here; that the child sleeps in the bedroom occupied by wit¬ 
ness and her husband; that she was willing to institute 
adoption proceedings and give the child their name. That 
her home had six rooms and one bath; that besides her own 
family there were three roomers who occupied the house, 
in addition witness lias eight regular boarders; that wit¬ 
ness does all the cooking, takes care of the house and the 
child, and had a colored maid. 

Witness did not consult Mr. Farmer further about the 
manner in which to adopt the child. Martha had told wit¬ 
ness that the Florence Crittenton Home did not believe in 
giving away babies to adopt; and witness had told peti¬ 
tioner not to say anything to Miss Raj’ about adopting the 
child, but simply tell Miss Ray that witness would take 
petitioner and child and pay Martha Four dollars ($4.00) 
a week. 
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Thereupon Mr. Thomas H. Mercer, one of the re¬ 
spondents was called as a witness, who testified, in sub¬ 
stance, that he drove Mrs. Church and his wife to the Flor¬ 
ence Crittcnton Home the latter part of November, 1939, 
but did not enter the Home nor participate in the confer¬ 
ence ; that he did not know all of the negotiations, since lie 
left those matters to his wife but did know they had en¬ 
deavored to adopt a child on a previous occasion and were 
unsuccessful because the child was one of twins and the 
mother was unwilling to give up but a single child; that he 
had driven them to the home of Mr. and Mrs. Church 
where Mr. Church had declined to receive Martha and the 
baby into his home; thereafter he drove them to his own 
home, 151 Rhode Island Avenue, N. E., where Martha and 
the baby stayed a period of several weeks; that on occa¬ 
sions he had asked Martha for her consent to their cus¬ 
tody of the child and that Martha was uncertain and 
35 finally decided she would not give the child up, but 
would return and live with her mother; that in the 
early part of December he drove to Colonial Beach to the 
home of Martha’s mother; that the front door was locked 
and that thereafter Martha entered the premises through 
the back door accompanied by Mrs. Mercer; that he did 
not go in but sat in the automobile; that thereafter he 
drove the party to a neighbor’s home, where Mrs. Worrell, 
the petitioner’s mother, was present; that he did not par¬ 
ticipate in the conversation but remained in the car; that 
afterwards Mrs. Worrell came to the car and stated in 
substance that she was glad that Martha was giving the 
child to their custody; that some days later, in the morning 
of December 12, 1939, he saw Mr. James P. Farmer, an 
attorney, and made arrangements for a conference that 
same evening; that on the later occasion, Mr. Farmer typed 
Respondents’ Exhibit 1, read and explained its contents 
to his wife and himself and Martha, and also read from a 
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law book about the ability of a minor to give up custody 
of her child; that he and his wife signed the paper and 
that when it came the turn of Martha to sign she cried and 
left the room; that thereafter on the 27th of December, 
he drove Martha from her sister’s home to Mr. Farmer’s 
office and that she willingly signed the instrument and he 
paid Mr. Farmer for the services; that Martha went back 
to her sister’s home and he did not see her again until 
March of 1940, and again on the child’s first birthday, 
August 16, 1940, when in the presence of Mrs. "Wilson he 
asked Martha, in substance, if she had ever regretted giv¬ 
ing up the custody of the child and she replied that she 
never had; that in 1940 Mrs. Mercer contacted Judge 
Holmes of Memphis, Tennessee with regard to taking steps 
for adopting the baby; that lie further testified that he was 
willing to adopt the child in the District of Columbia and 
to give her his name and rear her as his heir; the witness 
testified that he received an average wage of Three Hun¬ 
dred dollars ($300.00) per month from the railroad. 

On cross-examination he testified that the basement of 
his home contained a bed and chest of drawers, and 
36 that witness sometimes sleeps in the basement; that 
there is a studio couch in the dining room which is 
sometimes used. That the child sleeps in the upstairs bed¬ 
room occupied by witness and Mrs. Mercer. 

Thereupon, Mrs. Anne "Wilson was called as a witness 
for respondents, and testified that she lived at 149 Kliode 
Island Ave., X. F., where she had lived a long while and 
that she was present August 16, 1940, on the baby’s first 
birthday when the mother brought the child a dress; that 
she heard Mr. Mercer inquire of the mother whether she 
was ever sorry for giving up the custody of the child, to 
which the mother replied that she never had been sorry; 
that she visited the home of Mr. and Mrs. Mercer fre¬ 
quently and found it well-kept, the baby always clean and 
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well-dressed, and that Mrs. Mercer was an extremely at¬ 
tentive mother to the child; that she knew Mrs. Mercer 
had roomers and some boarders; that she also had colored 
maid service and that those duties did not in any way pre¬ 
vent Mrs. Mercer from being a good mother to the child; 
that the home was a six-room row residence and had a 
backyard for the child to play in and that the child occu¬ 
pied a crib in the bedroom of Mr. and Mrs. Mercer. 

On cross-examination she was asked the number of 

roomers and boarders and whether tliev didn’t interfere 

•> 

with the duties of the household to which she replied in the 
negative, and also whether she was a good friend of the 
Mercers, to which she replied in the affirmative. 

Mrs. Dorothy Catterton, a resident of 155 Rhode Island 
Ave., N. E., a mother of two children, testified that she fre¬ 
quently visited at the home of Mr. and Mrs. Mercer; that 
their home was in the same block in which she had lived 
for many years; that the home was well-kept, that the 
child was well attended, and that in her opinion Mrs. Mer¬ 
cer gave the child good care and attention; that she had 
known Martha and had seen her in the period when she 
first stayed at the Mercers’ home, but that during that pe¬ 
riod she had never seen Martha display any affection for 
the child. 

37 On cross-examination she stated that she remem¬ 
bered the one occasion when she saw Martha at the 
home of the Mercers and that the mother had not shown 
the child any affection; she stated that the mother was in 
the living room while witness was in the kitchen and that 
from the arrangement it was not possible to see into the 
living room; she stated, however, that on this occasion the 
child was with her in the kitchen; she also admitted that 
there was an interval of time when the child was out of 
her presence in the living room with the mother. 
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Mrs. Frances Messina of College Park, Maryland, was 

next called as a witness and stated that she visited the 

home of Mrs. Mercer frequently and in the last few years, 

while she was working, she visited on an average of twice 

a week; that she was a friend of Mrs. Dorothy Oatterton 

and that she always found the child well dressed, clean 

and well attended; that she knew Mrs. Mercer kept roomers 

and boarders but that thev did not interfere with the at- 

•» 

tention she paid the child. 

On cross-examination she stated that her husband was 
employed at the Strand Theatre and that she used to drive 
by after dropping him at his work and visit in the neigh¬ 
borhood; and that since she was now employed in the day¬ 
time herself and without automobile transportation, her 
visits were less frequent. 

Mrs. Mildred Sequist, a resident of 151 Rhode Island 
Ai*e., X. E., testified that she was roomer and boarder at 
the home of Mr. and Mrs. Mercer and had been there ap¬ 
proximately two and a half years; that she did not know 
the petitioner and had never seen her; that she had chil¬ 
dren of her own and a grandchild, and that the child in¬ 
volved was well cared for; that the home of Mrs. Mercer 
was neat and well-kept and that her duties in running the 
house did not interfere with the care of the child; that 
Mrs. Mercer appeared to love the child very deeply. 

On cross-examination she stated that she knew that Mrs. 

Mercer did the cooking and that there were two 
38 other roomers in the front room; that Mr. and Mrs. 

Mercer occupied the back room and that there was 
a crib in that room for the baby. 

The Court adjourned at 6:30 o’clock P. M. and on Friday, 
June 25, 1043, resumed at 0:00 o'clock A. M. In rebuttal 
the petitioners called Mr. William S. Church, resident of 
400 East Capitol Street, brother-in-law of the petitioner. 
He stated that his family was composed of his wife and two 
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children; that for almost every day for a week, Mrs. Mercer 

had called at their home; that he had not stated when Mr. 

and Mrs. Mercer brought Martha and the child to their 

home, that Martha and the child could not stay with him. 

In answer to a question from the Court he stated that he 

had just begun the business of rat extermination and that 

he did not have the financial means of caring for Martha 

and her babv. 

* 

The Court asked the witness if there were any difference 
between a refusal to permit the mother and the baby to live 
with the witness and the statement to the mother that he 
was financially unable to take care of them, to which he 
made no reply. 

Mrs. Fannie Worrell was re-called in rebuttal and stat¬ 
ed that she had not said to Mrs. Mercer that Martha should 
give the baby up but reiterated that she had stated that 
Martha should keep the baby and both should stay with 
her; she stated that at the automobile in the presence of 
Mr. and Mrs. Mercer Martha had told her she was return¬ 
ing to Washington to live with another sister, Mrs. Rosie 
Lusby. 

On cross-examination Mrs. Worrell stated that in Novem¬ 
ber, 1939, Martha had three sisters living in Washington, 
I). C., viz: Mrs. Rosie Lusby, Miss Mary Worrell, and Mrs. 
Virginia Church; that Mrs. Rosie Lusby was then living at 
240 Twelfth Place, N. E., whose home consisted of three 
rooms composed of a living room, bedroom and kitchen 
where she and her husband and three children lived; that 
Mrs. Lusby then had three children and at the present time 
had four children; Mrs. Worrell stated that her daughter 
Mary had since married and was now Mrs. Meyers; 
39 that Mrs. Meyers lived in New York and she last 
heard from her at Christmas of 1942. 
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Mrs. Virginia Ciiurch was called in rebuttal for the peti¬ 
tioners and stated that on the occasion when Mr. and Mrs. 
Mercer brought Martha and the baby from the Florence 
Crittcnton Home to the home of the witness, her husband 
had not declined to take the mother and the baby into their 
home. She further stated that she did not say to Mrs. Mer¬ 
cer at that time that Martha should turn the baby over to 
Mi*s. Mercer. The Court asked her whether the statement 
of her husband was generally true that he was financially 
unable to receive Martha and the baby into the house at 
that time, to which the witness replied in the affirmative. 

Mrs. Martha Lee Worrell IIoltzclaw, the petitioner, 
was re-called and denied that she had said to her mother 
in 1 presenting Mrs. Mercer that she was the lady who was 
going to adopt her baby; she denied that she had ever said 
to Mr. and Mrs. Mercer that she was glad that thev had 
taken the baby and denied that Mr. Mercer had ever asked 
her if she was satisfied with having given up the baby. 

Mrs. Eunice Mercer was called in surrebuttal by the 
respondents and stated that, on the occasion of leaving 
Colonial Beach in the presence of Mrs. Fannie Worrell, the 
petitioner Martha Holtzclaw had not stated that she was 
taking the child and herself to live with her sister Mrs. 
Rbsie Lusby. The witness stated that the first time she 
heard that statement was when Mrs. Worrell so testified. 
She further stated that she was forty-two vears of age. 
She denied that she had telephoned the Florence Crittcnton 
Home on December 27, 1939, and stated that Martha was 
well and happy and receiving Four dollars ($4.00) a week. 

1 Mr. Thomas H. Mercer was called in surrebuttal by the 
respondents and stated that, when he left the presence of 
Mrs. Fannie Worrell at Colonial Beach, the petitioner, 
Martha, had not stated that she was going with the baby 
to live at the home of her sister Mrs. Rosie Lusby; that 
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the first time he had heard such a statement was 

40 when Mrs. Worrell had so testified on the stand. He 
further stated he was forty-five years of age. 

Mr. Wilson of the Family Allowance Unit of the Navy 
Department, mentioned at page 2 of the Court’s Memoran¬ 
dum (dated August 3, 1943), was not called as a witness 
by either party; said witness was neither sworn as a wit¬ 
ness, nor did he appear in open Court; he was neither ex¬ 
amined nor cross-examined by counsel for the respective 
parties; nor was the fact that he w T as consulted by the 
Court made known to either the parties or their respective 
counsel until after receipt by the latter of said memoran¬ 
dum of the Court. 

41 Thereupon the Court took the case under advise¬ 
ment and thereafter, as appears elsewhere from the 

record, made its findings of fact and conclusions of law, 
which are set forth elsewhere in the record. 

Be it further remembered that the several objections 
and exceptions set forth in the foregoing Statement of 
Evidence were severally made and entered as they purport 
to have been made and entered, and the petitioner prays the 
Court to sign this, its Statement of Evidence, which is ac¬ 
cordingly done, now for then, this 23rd day of December, 
1943. 


EDWARD C. EICHER, 
Chief Justice. 

Approved: 

Maxwell A. Ostrow, 

Maurice Friedman, 

Attorney for Petitioner. 

James R. Kirkland, 

Attorney for Respondents. 
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IN THE 


Unttpi) States (Eourt of Appeals 
for life Sistrirt of Columbia 


January Term, 1944 
No. 8656 


MARTHA LEE WORRELL HOLTSCLAW, a Minor, by 
Her Husband and Next Friend, Frank 
Warren Holtsclaw 
Appellant 


vs. 

EUNICE MERCER and THOMAS H. MERCER 

Appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEES 


Jurisdictional Statement 

The jurisdiction of the lower court to entertain tbis action 
was based on Title 16, Chapter 8, Section 808 and the juris¬ 
diction of this court to review the judgment is based on 
Title 17, Chapter 1, Section 101, D. C. Code, 1940 Edition. 

Counter-Statement of Case 

\ 

Appellant, sixteen-vear-old, unwed mother, gave birth 
on August 16, 1939 to an illegitimate female child at the 
Florence Crittenton Home, where the mother had been 
placed through the Travelers Aid Society (App. 15).* 


♦Refers to the Appendix Supplementing Appellant’s Brief. 
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The 1 father 1ms not been identified and has never acknowl¬ 
edged the child nor contributed to her support. Previously 
the appellees unsuccessfully sought to adopt one member 
of a set of twins (App. 24). Learning of the mother’s 
plight and the homeless condition of the child (App. 24 and 
25), the appellees sought to adopt the minor child herein 
but the mother declined and arrangements instead were 
made for the mother to do domestic work at the appellees’ 
honie at a wage, together with room and board for herself 
and child (App. 24). Afterwards, the mother again declined 
to permit the appellees to adopt the child (App. 25) and 
finally decided in the early part of December 1939 to return 
with the child to the maternal grandmother’s home at 
Colonial Beach, Virginia (App. 16 and 25). Because of the 
impoverished conditions there, the mother for the first time 
agreed to give appellees custody of her child (App. 25). 
Arrangements were made through James P. Farmer, Esq., 
for the drafting of a written agreement which the appellees 
signed on December 12, 1939 (App. 23 and 25) but which 
the mother, upon explanation of its contents declined to 
sign (App. 23 and 25). Thereafter, the appellant on De¬ 
cember 27, 1939 voluntarily signed and acknowledged the 
instrument, relinquishing all her “rights, claims and title 
to the said infant as its mother or otherwise” to the appel¬ 
lees (App. 23 and 26). On August 20, 1942 appellant mar¬ 
ried and filed a petition for habeas corpus on June 1, 1943 
(App. 1). During the intervening approximately four 
years, although she had lived continuously in the District 
of Columbia, the appellant mother visited the child not to 
exceed six times, failed to contribute anything to her sup¬ 
port and with the exception of one birthday gift omitted 
sending gifts: nor did she display any affection for the 
child (App. 26 and 27). Relying upon the written consent 
(App. 9) and with their intended adoption and moving to 
Tennessee (App. 30) interrupted by World War II, the 
appellees omitted formal adoption, which difficulty they 
have since remedied by filing adoption proceedings below*. 
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The appellant contended that she was forced to sign the 
said written agreement under duress and she too has filed 
adoption proceedings below. The lower court found that 
the appellant had voluntarily and permanently given up 
her child to the appellees; that she had abandoned her inter¬ 
est in the child and that such consent was evidenced by the 
agreement dated December 27, 1939 (App. 13). The trial 
court further found that the best interests of the child 
would be served by permitting her custody to be retained 
by the appellees from the point of view both of physical 
and cultural care (App. 13). From that judgment the ap¬ 
pellant has perfected her appeal (App. 14). 

Summary of Argument 

I. While there is some controversy among the courts as 
to whether parents can voluntarily surrender the custody 
of their children beyond their power to reclaim them, the 
rule is universal that independent of the legality of such 
surrender the right to reclaim or detain the child depends 
upon the question of the child’s welfare, which is controlled 
by the conditions and circumstances of each individual case. 
The child’s custody is a matter of judicial discretion and 
that discretion is never reviewed by an appellate court 
unless it is manifestly abused. 

II. The evidence was sufficient to sustain the judgment. 
Appellant mother of an illegitimate child being unable to 
provide for the said child placed her with the appellees. 
The mother voluntarily gave up her custody and abandoned 
the child as evidenced by the written agreement of Decem¬ 
ber 27, 1939. 

III. Judicial notice of a general statute does not impugn 
appellant’s right to the production of evidence or the cross- 
examination of witnesses. 
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ARGUMENT 

I. Child’s Welfare Paramount to Claim of Natural 

Parent 

While there is some controversy among the courts as to 
whether parents can voluntarily surrender the custody of 
their children beyond their power to reclaim them, the rule 
is universal that independent of the legality of such sur¬ 
render, the right to reclaim or detain the child depends 
upon the question of the child’s welfare, which is controlled 
by the conditions and circumstances of each individual case. 
In this latter particular the trial court found as a fact “that 
the best interests of the said child will be served by permit¬ 
ting her custody to be retained by respondents from the 
point of view both of physical and cultural care” (App. 13). 

The first three arguments advanced by the appellant in 
lief brief are to the general effect that as a natural parent 
she is entitled to the custody of her child; that the written 
custody agreement is without force and effect; and that 
the said agreement is revocable. These arguments are 
contrary to the well recognized legal principle, that while 
Courts are interested in preserving the family units, the 
rights of the parents must yield in all cases to the best 
interests and welfare of the infant, to the end that “the 
child will be reared with the better prospect of becoming the 
better man or citizen” (App. 11). 

This principle was recognized in an early Federal case, 
United States vs. Green , Federal Case No. 15,256, 3 Mason 
482 C. C. Rhode Island 1824, wherein a father by habeas 
corpus had sought the return of his minor child who had 
be<!m living with the respondent grandfather for approxi¬ 
mately ten years. Circuit Justice Story said: 

“As to the question of the right of the father to 
have the custody of his infant child, in a general sense, 

1 it is true. But this is not on account of any absolute 
right of the father but for the benefit of the infant, 
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the law presuming it to be for his interest to be under 
the nurture and care of his natural protector, both for 
maintenance and education. # * * It is an entire 
mistake to suppose the Court is at all events bound 
to deliver over the infant to his father or that the latter 
has an absolute vested right in the custody.” 

The same principle was applied in the case of United 
States vs. Sausage, W. D. Penn. 1899, 91 Fed. 490, wherein 
by habeas corpus the Belgium Vice Consul unsuccessfully 
sought the return of an eight-vear-old Belgian illegitimate 
child on behalf of his mother from the custody of his aunt, 
who had brought him to America at the request of his 
mother. The Court ruled: 

“It will be noted that the first and principal inquiry, 
the ‘Polestar’ as it has been said, by which the Courts 
are guided is, what is the best interest of the child? 
The several rights of the parents and foster parents 
are secondary to this principal question. That the 
welfare of the child rather than the supposed right of 
the parent is the end the Court seeks, is clear.” 

The law in this regard is well settled in the District 
of Columbia and in fact there is no need to look beyond 
our own decisions. 'While no set rules can be laid down to 
govern each individual case, the principle was well stated 
by the Court in the habeas corpus case of Seeley vs. Seeley . 
1907,30 App. D. C. 191, referred to in the trial court’s memo¬ 
randum opinion (App. 11), in the following language: 

“The welfare of infants is a matter of paramount 
consideration at all times and under all circumstances. 
Courts of competent jurisdiction will always extend 
their arms to protect infants. The interests of infants 
is even paramount to the claims of both parents. This 
is the paramount question to be considered by the 
tribunal before whom the infant is brought. The rights 
of the parents must in all cases yield to the interests 
and welfare of the infant. No set rules can be laid 
down but the Courts must hold the best interests of 
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1 the children as of primary importance. Their custody 

1 is one largely of judicial discretion and that discretion 

is never reviewed by an Appellate Court unless it is 

manifestly abused.” 

•> 

lit the case of Slack vs. Per vine, 9 App. D. C. 128, 1896, 
wherein a mother’s petition for habeas corpus, for the return 
of her children from the custody of an aunt, who had been 
appointed their testamentary guardian, was dismissed, the 
Court said: 

“In the case of infants, the processes of the writ 
necessarily become widened and extended. 

“ * * * In such cases the contests generally con¬ 
cern the conflicting rights of claimants to the custody 
and control of the infant rather than the mere question 
of its right to be discharged from an illegal restraint. 

“* * * Their welfare is a matter of paramount con¬ 
sideration at all times and under all circumstances. 

1 Courts of competent jurisdiction will always extend 
their arms to protect infants from injury and contami¬ 
nation to the extent, when necessary, of taking them 
from the custody of guardian or parent. Byre vs. 
Shaftesbury, 2 Lead. Cas. Eq. 1416, 1517 et seq.; Rich¬ 
ards vs. Collins, 45 N. J. Eq. 283.” 

In its broad role as parens patriae of minor children, 
the Court is jealous of the welfare of its wards. In a suit 
for absolute divorce wherein the mother had been awarded 
custody and support, the Court in the case of Wells vs. 
TT'VWs, 11 App. D. C. 392, 1897, stated: 

“It has been repeatedly declared in such cases that 
the Courts do not act to enforce the rights of either 
parent but to protect the interest and general welfare 
of the child. 2 Bisli Mar. & Div. Sec. 532 and cases 
cited; Barrere vs. Barrere, 4 John Ch. 187; Goodrich 
vs. Goodrich, 44 Ala. 670; Prather vs. Prather, 4 De- 
saus 33, 44. Indeed the entire matter of the award 
of the custody of the child or children and their mainte¬ 
nance in such cases as the present, is one largely and 
it may be stated almost exclusively of judicial discre- 
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tion and that discretion is never reviewed by an appel¬ 
late court except where such discretion has been mani¬ 
festly abused. Waring vs. Waring, 53 N. Y. 570, Groft 
vs. Groft, 76 Ind. 136; Cowes vs. Cowes, 8 Ill. 435,440.” 

Under a petition for habeas corpus, a mother had sought 
the return of her child from the paternal grandmother in 
the case of Stickel vs. Stickel, 18 App. D. C. 149,1901, which 
the Court denied, holding as follows: 

“The appellant’s assignment of error emphasizes the 
two following propositions: First, the husband and 
father has the right to fix the domicile of the wife and 
child; second, that the husband and father is entitled 
to the custodv of the child as against the wife and 
mother who persists in living abroad from him with¬ 
out justification. 

“In our opinion the case does not turn upon either 
of these conditions. The first as an abstract proposi¬ 
tion may be conceded. Whatever may be the law else¬ 
where in respect of the second proposition, it is well 
settled in this jurisdiction that whether the custody of 
children he involved in a direct proceeding like this 
or as an incident of a suit of divorce, ‘the Courts do 
not act to enforce the right of either parent hut to pro¬ 
tect the interests and general welfare of the children .’ 
Wells vs. Wells, 11 App. D. C. 392, 395; Slack vs. 
Perrin, 9 App. D. C. 128, 160. (Italics supplied.) 

<< * # # What is best for the child in disposing of 
its control during infancy rests in the sound discretion 
of the trial court and its exercise thereof will not be 
reviewed save in a clear case of error. Wells vs. Wells, 
11 App. D. C. 392, 395.” 


One of the leading cases in the District of Columbia on 
the subject is Beall vs. Bibh, 19 App. D. C. 311, 1902. In a 
habeas corpus proceeding the appellee-petitioner mother, 
whose husband was dead, successfully resisted the attempts 
of the paternal grandmother and aunt to recover posses¬ 
sion of her twins aged 11, who had been in the respondents’ 
custody for four years previous to the mother’s second 
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marriage. The appellate court affirmed in the following 
words: 


“It may he conceded on behalf of the appellant, that 
, this preferential claim of the parent wap sometimes 
he lost by contract or forfeited by abandonment as ivell 
as misconduct. Such actual transfer to a particular 
person or deliberate abandonment would, under ordi- 
i nary conditions, afford very strong evidence of the 
want of natural affection and the lack of fitness for the 
charge. And if the succeeding custodians are fit and 
capable persons under whose care the welfare of the 
child is reasonably secure, and the relations between 
them become such that to sever them would be unnec- 
, essarily cruel or painful, the revived claims of the par¬ 
ents may well be denied. Bonnett vs. Bonnett, 61 Iowa 
i 191, 202: Clark vs. Bayer, 32 Ohio State 299: Ohapsky 
vs. Wood, 26 Kan. 650.” (Italics supplied.) 

Another case referred to in the memorandum opinion of 
the trial court (App. 11) was Halback vs. Hill. 49 App. D. C. 
127, 1919. In a proceeding in habeas corpus, grandparents 
who had cared for the child for three years, sought his return 
from his natural father, where the latter had remarried. 
The Court ruled: 

i “While the writ of habeas corpus confers no juris- 
diction to appoint guardians of infants yet the Court 
i in such a proceeding in determining merely the question 
of the right of custody as between tbe parties to the 
action will look to the welfare of the infant * * 

The same doctrine was repeated in the case of Star do 
vs. Veil a piano. 65 App. P. C. 121, 1935, in the following 
language: 

“It is axiomatic that the primary consideration in 
such cases is for the welfare of the child. * * * More¬ 
over, the custody of children is a question largely of 
judicial discretion which will not be reviewed unless 

it has been manifestlv abused.” 

» 
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The text material is to the same effect. Appellant has 
quoted the Restatement of the Law of Contracts (Sec. 
583(1)). The quotation is a well-known abstract principle 
of law, but the appellees would also call the court’s atten¬ 
tion to the continuance of the same section wherein, under a 
comment, the following statement is made: 

9 

“Like marriage, the custody of young children is 
of importance to the state. It is not a property right 
of the parents. The Court may, if it is for the welfare 
of the child , enforce the bargain but will not do so 
otherwise.” (Italics supplied.) 

This is equally true of appellant’s quotation from 'Willis- 
ton on Contracts, Vol. 6, Sec. 1744 A, page 4938, Revised 
Edition 1938. In continuation of the same statement, the 
author expresses the principle as follows: 

“As between the child’s parents, such a bargain may 
be valid. Yet since the welfare of the child is the de¬ 
termining factor , the Court in the exercise of its equi¬ 
table powers may ignore the bargain whether legal or 
illegal, and if the custody of the child has already been 
transferred, may leave it with the transferee. ’’ (Italics 
supplied.) 

In Bailey on Habeas Corpus, page 590, 1913, commenting 
on Bonnett vs. Bonnctt, 61 Iowa 199, 16 N. W. 91, it was 
stated: 


“The Court approved of the statement of the rule 
declared in Clark vs. Bayer, 32 Ohio State 299, and 
added that ‘when the parent has either by abandon¬ 
ment or contract surrendered his present legal right 
to the custody of a child, in all controversies subse¬ 
quently arising respecting its custody, the matter of 
primary importance is the interest and welfare of the 
child. To this right the right of the parent must 
vield.’ ” 
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Ilummcl vs. Parrish, 43 Utah 373, 134 Pac. 898, 1913, is 
an almost analogous case. In Hungary, a youthful mother 
of an illegitimate child turned the latter over to her mother, 
when the child was fourteen months old, and the grand¬ 
mother of the child maintained the child there for approxi¬ 
mately one year. The mother failed to support the child, 
with; the exception of bringing clothes as a Christmas pres¬ 
ent. Afterwards, the grandmother immigrated to Cincin¬ 
nati, Ohio with the child. Under the belief that the mother 
had died and through instigation of the brother of the 
foster parents, the grandmother gave the custody of the 
little girl under a written consent to Utah non-relatives for 
adoption. Although the respondents kept the child for five 
yearfe, they omitted legally to adopt her. The opinion stated 
some of the facts as follows: 

“The Parrishes are well-to-do people, cultured and 
refined, capable in every way of rearing and taking 
care of the child in the very best manner and to pro¬ 
vide it with an ideal home. Thev are both of middle 
age (Samuel J. being 56 and Caddie R. Parrish 53 
years of age). They have no children at home of their 
own and thev have become very much attached to the 
child, more so than its real mother and the child is very 
much attached to them.” 

Petitioner mother married and her husband testified that 
he knew of the child before the said marriage. They moved 
to Salt Lake City and after waiting five to six weeks filed 
a petition in habeas corpus. In dismissing the petition, 
Chief Justice McCarty of the Utah Supreme Court, speaking 
for the Court said: 

“It is apparent therefore that the mother’s attach¬ 
ment for the child was not so great at that time as 
she now claims. She and her husband are also in rather 
humble circumstances. She goes out washing several 
times a week and while it is claimed that they have 
some money on deposit, it is questionable in the mind 
of the Court whether she is able to properly care for 
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the child and whether she is a proper person to have 
the custodv thereof * * 

“ ‘The difficulty with the Court has been whether it 
should disregard the welfare of the child and consider 
only the natural right.’ 

“It seems that the Court in rendering its decision 
denying the writ proceeded upon the theory: First, 
that appellant had surrendered and delivered the child 
into the care and custody of its grandmother; and sec¬ 
ond, that it would be for the best interest of the child 
if it should remain in the care and custody of the 
respondents * * *. 

“We have examined the record in this case with care 
and are satisfied that the greater weight of the evidence 
tends to show that the appellant abandoned the child 
to the care and custody of others without any intention 
on her part of reclaiming it. 

“The legal presumption is that it is for the best 
interests of the child and of society for the child to 
remain with its natural parents during the period of 
its minority and be maintained, cared for and edu¬ 
cated by them and under their supervision and direc¬ 
tion. But this is not an absolute right of the parent. 
The decisions rendered in this class of cases almost 
universally hold that where, as here, the parent has 
surrendered the control of his child when it was a tod¬ 
dling infant to other parties and permitted them to 
maintain, clothe, feed and care for it until it is eight 
or nine years of age, and a strong reciprocal, mutual 
affection has grown up between the child and its foster 
parents as in the case at bar, and the parent seeks to 
recover possession of the child, the natural or pre¬ 
sumptive right of the parent cannot prevail if the 
interests and welfare of the child forbid it. The law 
in such cases regards the walfare and permanent inter¬ 
ests of the child much more important than the natural 
or presumptive rights of the parent. In other words, 
the paramount consideration in such cases is the well 
being of the child. If it appears to the Court that the 
physical, intellectual, social, moral and educational 
training and general welfare and happiness of the 
child will be best promoted by leaving it with the foster 
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jparents, the presumptive right of the natural parent 
must yield to the interests of the child.” 

In a concurring opinion, Judge Frick said: 

“Most cases like the one at bar would be compara¬ 
tively easy to determine if one is inclined to regard 
the naked legal rights of the parent alone. Courts in 
such cases, however, have a higher duty to perform 
than to merely discover and enforce legal rights of 
the parent. In the case at bar the evidence convinces 
me that the mother’s present desire to obtain custody 
of her child is not wholly unselfish. It is well nigh 
impossible to read the record and arrive at a different 
conclusion. The child in question, as the mother well 
knows, is a female child without a name. * * * They 
will give her a name and a standing in the communitv 
where she is brought up. In short, the child if she is 
permitted to remain in the custody of the respondents, 
will receive all the benefits and advantages that anv 
child of honest parents with moderate, though suffi¬ 
cient, means would receive in this commonwealth. * * * 
In taking the child away from the respondents, there¬ 
fore, it would be to take her away from her friends and 
place her among strangers, who to her have strange 
ways. This would be a gross injustice to the child in 
view of the fact that she has now reached the forma¬ 
tive period of her life. What this would mean to the 
child the mother ought to know and appreciate. Her 
desire for the custody of the child therefore cannot 
spring from pure motherly love but must be based on 
something else.” 

The action of the appellate court in Hummel vs. Parrish, 
supra, in suggesting adoption proceedings to the appellees 
there is not present here since both parties to this appeal 
have filed adoption proceedings below, since the date of the 
trial court’s decision. 

In Stanford vs. Gray, 42 Utah 228, 129 Pac. 423, 1912, 
the ihotlier of an illegitimate child subsequently married and 
sought the return of her approximately three-year-old child 
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from foster parents who had not adopted the child, but had 
in turn received him from the California Children’s Home 
Society, under a written release executed by the mother. 
The respondents had had the custody of the child approxi¬ 
mately a year and in dismissing her petition for habeas 
corpus the Court held: 

“The weight of authority, which of course, includes 
the better reasoned cases, holds that where a parent 
in writing voluntarily relinquishes and surrenders the 
custody of his infant child to the custody of another, 
he cannot recover the custodv of the child in his own 
right.” 

In a concurring opinion, Judge Frick said: 

“While I am in sympathy with her motherly instincts 
which prompt her to demand custody and control of 
her child, I nevertheless cannot overlook the best inter¬ 
ests and rights of the child and of those who have 
freelv and voluntarily and in the most generous man- 
ner provided and cared for its wants and welfare. To 
now permit the mother to take the child could only 
result in opening up wounds that better remain closed.” 

The principle was again pointed out in a habeas corpus 
proceeding in Wallick vs. Vance , 76 Utah 209, 289 Pac. 103, 
1930, where a father who had not supported his minor child, 
other than sending Christmas presents and upon one or two 
occasions a birthday present, unsuccessfully sought the re¬ 
turn of his child from an aunt who had him since his mother’s 
death. The Court said: 

“It is the settled law in this jurisdiction that a child 
is not the subject of an absolute and irrevocable gift. 
Harrison vs. Harker, 44 Utah 541, pp. 553, 142 Pac. 
716, 719. It does not follow, however, in the considera¬ 
tion of the evidence in the case, that such a gift should 
be wholly disregarded. A parent, by his subsequent 
neglect and indifference toward his child, taken in con¬ 
nection with such gift may be held to have lost and 
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forfeited his natural and parental rights to its cus¬ 
tody. Hummel vs. Parrish, 43 Utah 373, 134 Pac. 898; 
Farmer vs. Christensen, 55 Utah 1,183 Pac. 328. Fur¬ 
thermore, if the parties to whom the custody of a child 
'is thus committed rely thereon and accept and assume 
the duties and obligations to nurture and maintain the 
child and in so doing use extensively of their means and 
physical energies for a period of years, and all the 
while they were forming strong mutual attachments 
of the affections by reason of such associations, it may 
well be held that they have acquired rights with respect 
to its custody and control which are paramount to the 
rights of the parents. ” 

In Clark vs. Bayer, 32 Ohio State 299, 30 American Re¬ 
port's 593, 1877, a leading case, a father unsuccessfully 
sought the return of a minor child from the custodv of the 
child’s grandfather. In dismissing the petition for habeas 
corpus the Court held: 

“It sometimes happens that parents have abandoned 
their minor children or by act or word transferred 
their custody to another. In such cases where the cus¬ 
todian is, in every way, a proper person to have the 
care, training and education of the infant, and the 
Court is satisfied its social, moral and educational inter- 
' ests will be best promoted by remaining in the custody 
of the person to whom it was transferred or received 
when abandoned, the new custody will be treated as 
lawful and exclusive. 

“After the affections of both child and adopted par¬ 
ent become engaged and a state of things has arisen 
' which cannot be altered without risking the happiness 
of the child, and the father wants to reclaim it, the 
better opinion is that he is not in a position to have 
the interference of a Court in his favor. His parental 
right must yield to the feelings, interest and right of 
other parties acquired with his consent.” 

The same principle was recognized as the modern major¬ 
ity rule in Luellen vs. Younger, 194 Ind. 411,143 N. E. 163, 
1924, as follows: 
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“Under the more modern point of view, the common- 
law right to the custody and control of minor children 
is no longer unlimited or inalienable and continues 
only so long as such custody and control is properly 
exercised. This transition brings us to the modern 
principle applied to nearly all cases for the custody 
of minor children when once out from under the custody 
and control of the parent, that the welfare of the child 
is to be regarded as the prominent consideration and 
the Courts will withhold from the father such custody 
and control once he is voluntarily or involuntarily de¬ 
prived of it, if the good and welfare of the child demand 
it. McKenzie vs. State, 80 Ind. 547; Brooke vs. Logan, 
112 Ind. 183, 13 N. E. 669, 2 Am. St. Rep. 177.”* 

The appellant quoted at length from the opinion of Harper 
vs. Tipple, 1919, 184 Pacific 1005, 21 Ariz. 41. The Court’s 
judgment finally simmered down to a choice between a 
father who had remarried and was earning approximately 
Four Hundred Dollars ($400.00) per month and an infirmed 
grandfather custodian. In his decision the Court used the 
following language: 

“Certainlv under the circumstances we can find no 
•> 

warrant in law for taking the child away and placing 
her in the grandparent’s care. We do not for a moment 
question the affection and love of the grandparents for 
the child nor their ability and disposition to cherish 
and care for her; yet it cannot be overlooked that they 
are already in the decline of life, and can scarcely hope 
to survive through all the years of the child’s mino¬ 
rity.” (Italics supplied.) 

*See also the following habeas corpus cases to the same effect: 
Knochemus vs. King , 193 Iowa 1282, 188 N. W. 957 
Bonnett vs. Bonnett, 61 Iowa 199, 16 N. W. 91 
Smidt vs. Benenga, 140 Iowa 399, 118 N. W. 439 
McDonald vs. Stitt, 118 Iowa 199, 91 N. W. 1031 
Miller vs. Miller, 123 Iowa 165, 98 N. W. 631 
Larson vs. Dutton, 43 N. D. 21, 172 N. W. 869 
Bentley vs. Terry, 59 Ga. 555, 27 Am. Rep. 399 
In re Morhoff Guardianship, 179 Calif. 594, 178 Pac. 294 
Scott vs. Kirkpatrick, 205 Ky. 700, 266 S. W. 390 
Ex parte Pfdhler, 102 N. J. Eq. 161, 139 Atl. 906 
PI. ex rel. Rich vs. Lackey, 139 Misc. 42, 248 N. Y. S. 561 
Com vs. McGee, 103 Pa. Super. 12, 157 Atl. 345 
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Ex parte Smith , US Washington 1, was also relied upon 
by the appellant, but it is clearly distinguished upon its 
facts from the present case. In that case a father sought 
to recover a fourteen-month-old baby girl where he had 
remalrried after giving a written consent to the respondent 
grandmother for the latter to act as her guardian. The 
Court significantly said: 

“There is evidence, in fact it is conceded, that the 
petitioner has at all times properly supported his child; 
has a deep affection for her and that lie and his second 
wife are financially and morally qualified to give the 
child a proper home, education and rearing. # • * 
The agreement entered into between the petitioner and 
the respondents it will be noted is not one giving the 
petitioner’s consent to the adoption of his child. * * # 
The overwhelming weight of authority, in considering 
a contract of this nature which has not been the basis 
of an adoption actually made by the party with whom 
the parent has made an agreement is that such a con¬ 
tract is voided as against public policy.” (Italics 
supplied.) 

The case of In re: Nelms, 1929,153 Wash. 242, 279 Pacific 
748,'is the most extensively quoted case that the appellant 
has relied upon. However, the principle of that case is 
effectively answered by the contrary principle of the case 
of In re: Adoption of a Minor , May 1941, 74 App. D. C. 50, 
120 F. (2) 720. In the latter case the contesting parties 
were the aunt and the natural mother. It is evident that 
the latter had withdrawn her consent but that an eleven- 
year-old child had lived a considerable period with the 
appellee aunt and uncle, and they had in turn received a 
favorable report of the Board of Public Welfare on the 
basis of which the Court had approved the adoption. In 
dismissing the appeal, the Court said: 

“The appellant contends that a guardian ad litem 
'must be appointed to represent the interests of the 
i adoptee, as demanded by our decision in the Barnes 
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case (Barnes vs. Paanakker, 72 App. D. C. 39, 1940) 
for that proceedings. It was clearly stated, however, 
that a guardian ad litem was not necessary in all cases. 
To make such a requirement here w’ould be a mere for¬ 
malism. In the Barnes case the appointment of a 
guardian ad litem was necessary because no one capably 
represented all the interests of the adoptee. * * * 
There is no requirement that there must he one person , 
such as a guardian ad litem representing all possible 
interests of the adoptee. Often as here adverse parties 
will present fully the adoptee’s interests.” (Italics 
supplied.) 

“This leaves the question of whether the District 
Court erred in reaching its findings and conclusions. 
The nature of the case arouses the deepest emotions. 
The District Court, as is apparent from the record, felt 
it. We feel it. The adoption of a child is the issue. 
Her best interest, the stake. A Solomon is needed. In 
his absence, exercising our appellate function, we find 
no error in the decree of the District Court.” 

The Court of Appeals in interpreting the adoption law, 
reverted to the principle that the interests of the child 
were paramount. The only other decision interpreting the 
new adoption law, Barnes vs. Paanakker, 1940, 72 App. 
D. C. 39, recognized the same principle. The present adop¬ 
tion law for the District of Columbia also provides by stat¬ 
ute, Title 16, Sec. 202, of the D. C. Code, 1940 Edition, as 
follows: 


“The consent of a parent who is a minor shall not be 

voidable because of that minoritv. 

* 

‘ ‘ The consent of a natural parent, or parents, or adop¬ 
tive parents by a previous adoption, may be dispensed 
with 

“(3) where it shall appear to the court that they 
have abandoned the adoptee and voluntarily failed to 
contribute to his or her support for a period of one 
year next preceding the date of the filing of the peti¬ 
tion or 

“(4) where investigation has shown to the satisfac- 
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tion of the court extraordinary cause why such consent 
should be dispensed with.” 

The statute adopted well settled legal propositions and 
recognized a sound practical course. The mother’s consent 
in the agreement prepared by counsel and signed by re¬ 
spondents on December 12, 1939 and subscribed and sworn 
to on December 27, 1939 by the mother serves both as evi¬ 
dence of a written consent on her part to the respondents 
to have the custody of her child for future adoption and 
also as proof of her intended and subsequent abandonment 
of the child. 

Accordingly, appellant’s position that she is entitled to 
the custody of her minor child, solely as the natural mother, 
with an alleged revocable consent to her written custody 
agreement, as against the superior legal rights of the re¬ 
spondent foster parents and the paramount welfare of the 
minor child, is without merit. 

II. Evidence Supports Trial Court’s Finding That Mother 
i Voluntarily Gave Up Custody of Child 

In his memorandum opinion (App. 11 and 12) the Trial 
Court stated: 

“Petitioner, the mother of an illegitimate child, being 
unable to provide for said child, placed it in the care 
and protection of respondents, when the child was 
about 4 months old, and renounced, in writing, any 
further claim to its custodv. 

“Although both mother and child have lived in the 
District of Columbia since the birth of the child, the 
mother has visited the child not to exceed six times in 
four years and has contributed nothing towards its 
support. Presumably during this four year period the 
mother has supported herself and if she had not in¬ 
tended to be bound by the agreement and had she been 
possessed of any real mother love for her child she 
would have made some effort to contribute towards its 
support. 
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“These facts strengthen respondents’ claim that the 
mother had permanently given up her child to respond¬ 
ents, and abandoned all interest in and to the child and 
forfeited her rights to reclaim her child. 

“The Court finds substantial evidence to sustain the 
allegation of respondents that petitioner voluntarily 
gave up her child to them and such consent is evidenced 
bv the agreement dated December 27,1939. This makes 
applicable the principle recognized in Beall vs. Bibb, 
19 App. D. C. 311, at page 314, that actual transfer of 
custody to a particular person may be persuasive rea¬ 
son for denial of revived claims of parents.” 

In his findings of fact and conclusions of law, the Trial 
Court repeated the above position and also found that 
the respondents had provided a suitable home for the said 
minor child (App. 13 and 14). 

The evidence is clear that the mother of the minor child 

was over 16 vears old when the child was born in the 
* 

Florence Crittenton Home. She remained at the home from 
the date of birth, August 16, 1939 until December 7, 1939, 
approximately four months. The record indicates that after 
the respondents had contacted her through her sister, the 
appellant declined to permit her child to be adopted by them. 
However, it was shown that an arrangement was made for 
the appellant to leave the Florence Crittenton Home and 
the respondents immediately took her to the home of her 
married sister, where the evidence is convincing that her 
brother-in-law was unwilling that appellant and her child 
should remain at his house (App. 25, 29, 33 and 34). 
Appellant and her child remained at the home of the re¬ 
spondents until the visit to the maternal grandmother’s 
home at Colonial Beach, Virginia, approximately the first 
part of December, 1939 (App. 16). Both sides agree that 
up to this point the mother had declined to surrender cus¬ 
tody of the child, but on the part of the appellees it is 
contended that when she saw the impoverished conditions 
in the maternal grandmother’s home and realized the lim¬ 
ited opportunity for the child’s welfare and being, she 
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then agreed to turn over the child to the respondents. The 
testitnonv was conflicting on both sides as to whether the 
maternal grandmother of the child also urged this course 
of action. When the parties returned to the District of 
Columbia, the agreement was prepared by James P. Farmer, 
Esq4 a member of the Bar of the District of Columbia for 
approximately 34 years (App. 23). It was readily executed 
by the respondents on December 12,1939, but the appellant, 
on explanation by the attorney of its contents, declined on 
that date to execute the same. She waited more than two 
weeks at the home of her married sister when she communi¬ 
cated with the respondents. As a result, Mr. Thomas H. 
Mercer took her to Mr. Farmer and she then voluntarily 
executed the agreement on the 27th day of December, 1939. 
From that time until the present she has seen fit to visit 
the child but six times in approximately four years, although 
both mother and child lived in the District of Columbia. 
She has never showed anv affection for the child during 
her short periods of visits and the child does not know her 
at the present time as her mother. Apart from one birth¬ 
day gift, she did not shower her with gifts and has not 
bothered in the intervening time to concern herself with the 
health, well-being or other interests of the child. There 
is no foundation in her present contention that the child was 
wrested from her breast by the respondents, when it was 
evident that the child had been nursed approximately four 
months and that it was a perfectly normal period to begin 
to wean the child. Her story that she was forced to live in 
the basement with her child and sleep there in the com¬ 
pany of a dog is flatly denied by the appellees and there is 
no corroboration or probability of its truth. Again, appel¬ 
lees flatly deny her accusation that they had threatened, 
apparently for no cause whatsoever, to put her into a reform 
school and to send her child to an orphanage. Having lived 
for fifteen years at Colonial Beach, Virginia, and having 
known its size and character, appellant’s contention does 
not ring true that a fruitless journey to Colonial Beach, 
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Virginia, was made in the middle of winter with a young 
four-months-old baby, under trying conditions, and that 
she did not leave her baby with its grandmother because she 
feared the gossip of a small town. The appellees, on the 
other hand, contend that because of the impoverished con¬ 
dition of the grandmother’s home, the appellant for the 
first time gave consent to the child’s custody. The execu¬ 
tion by them of Respondent’s exhibit No. 1 on December 12, 
1939 and the execution by appellant on December 27, 1939 
bear this out. It must also he remembered that the Trial 
Court had the benefit of seeing and observing the appear¬ 
ance of the witnesses appearing before him, of judging their 
credibility and of reconciling the conflicting evidence with 
the obvious truth of the situation. 

It was evident from the testimony adduced that the Mer¬ 
cers, while not wealthy people, are thrifty people and have 
provided an excellent home for the child. The maternal care 
shown by these foster parents for the child has been borne 
out by the testimony. They are both of middle age, and 
the likelihood of further children is less; whereas the appel¬ 
lants are both youthful. Then again, it is to be noticed that 
from the child’s point of view, under steps being taken for 
her adoption, she wdll really be given a “new birth.” The 
stain of her illegitimate birth will be removed from the 
records and the impression on the public mind. From a 
homeless, nameless waif she will be transformed into an 
honored member of a fine household and all records neces¬ 
sary for her future employment, marriage, or any other 
personal matter will flow readily from public records and 
not from unfavorable sources. 

The record also indicates that the respondents were resi¬ 
dents of Tennessee and had intended to return there after 
the child was taken into their custody. To that end they 
had consulted Judge Holmes with regard to instituting 
adoption proceedings. Had the appellees tried to “steal” 
the child as contended by appellant in her brief, they would 
have instituted adoption proceedings at once. The appellees 
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were lulled into inactivity and security by appellant’s vol¬ 
untary written consent and four years’ abandonment. The 
record further shows that at the outbreak of the war, their 
twentv-one vear old son became a member of the U. S. Armv 
Air Corps and with that change the respondents decided 
to stay in Washington. Their neglect to take adoption 
proceedings has been cured and that proceeding is now 
pending in the lower court. 

III. The Court Judicially Noticed Existing Statutes 

The Court in his memorandum opinion (App. 11) fur¬ 
ther found: 

“The question is not whether one claimant can rear 
the child in luxury and afford him a greater amount 
i of property than the other, but under the care and 
custody of which party the child will be reared with 
better prospect of becoming the better man or citizen.” 

The question of income of the contesting parties played 
a part at the hearing. The appellant’s husband is a second- 
class cook of the U. S. Navy and testified that he would 
receive $12.00 per month for each infant member of his 
family. In his memorandum brief, counsel for appellees 
touched upon this matter and the Trial Court in his memo¬ 
randum decision said: 

“It may be observed that Mr. Wilson of the Family 
Allowance Unit of the Navy Department advises that 
under present law, the stepfather will not be given an 
additional allowance for the child and should the step¬ 
father be sent overseas, the mother and child would 
i be dependent on whatever the stepfather chose to send 
them, since they are not included in the group receiving 
government allotments. ’ ’ 

This information was a matter of public record. It had 
been passed by Congress and was incorporated in the public 
statutes as Public Law 625, Chapter 443, 77th Congress, 
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Second Session, June 23,1942, and was in effect at the time 
of the hearing June 24-25, 1943. The Trial Court did not 
originate evidence and no information was received that 
was factual in character. Nor does appellant complain that 
the information is inaccurate. Appellant’s husband as a 
Second Class Ship’s Cook (App. 20) did not come under 
the provisions of Section 101 of the Act limiting its appli¬ 
cation to dependents of enlisted men of the fourth, fifth, 
sixth and seventh grades of the armed services. Nor did 
the child come under the definition of a “child” in Section 
120 because she was the illegitimate child of another. ■’Any 
allotment was also terminable at the will of the eligible 
enlisted man bv Section 104 of the Act. 

The Court’s action amounted to nothing more than taking 
judicial notice of a statute of Congress of general applica¬ 
tion and wide notoriety. There was no abuse to the right 
of cross-examination or appellant’s privilege of calling 
witnesses. The statute spoke for itself. No art of cross- 
examination or explanation by witnesses could alter its 
written terms. 


CONCLUSION 

Conclusions in briefs are usually formal in character. 
However, the appellees know of no better way to close their 
brief than in the words of Judge Frick in the case of 
Hummel vs. Parrish , supra: 1 ‘ The best interest of the child 
and the equities of the respondents far outweigh those legal 
rights. Under such circumstances we owe it to the child, 
to the State, and to ourselves not to permit any experiment 
with respect to the welfare of a young girl who is nameless 
and helpless and must look to us alone for protection.” 

Respectfully submitted, 

James R. Kirkland 

Attorney for Appellees 


